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THOMAS JEFFERSON AS A LAWYER. 


By EuGENE L, DIDIER. 


HE splendid fame which Thomas Jeffer- 

son acquired as a_ statesman _ has 
dimmed, if not destroyed, his earlier reputa- 
tion as a lawyer. He came to the bar of Vir- 
ginia well equipped for a distinguished pro- 
fessional career, both by education and fam- 
ily connection, the latter being a very import- 
ant consideration in the colonial days. At 
the age of seventeen, he entered William and 
Mary College, at Williamsburg, then the 
capital of Virginia. He was very fortunate 
in having for his professor in mathematics 
and philosophy a Scotch physician, William 
Small. He afterwards said that he was in- 
debited to this learned man for shaping the 
destinies of his life. 

Jefferson was a very enthusiastic student, 
and devoted fifteen hours a day to his-books, 
resembling, in this respect, his future political 
rival, Aaron Burr. His love df books, which 
was the chief solace of his later life, began 
while he was at college, and he became well 
acquainted with the literature of Greece, 
Rome, France and England. His college 
days ended in December, 1762, and the 
young student put Coke upon Lyttleton in 
his trunk, and left the gay little capital of 
Virginia to return to his home, at Shadwell, 
on the then western border of the Old Do- 
minion. He journeyed leisurely, as was his 
wont, spending two or three days at one 
friend’s house, a week at another, Christmas 
at a third. Meanwhile, Coke lay in his trunk 
untouched, but his silk stockings, his silk 
garters and silk-lined coat were in constant 





use, for Jefferson in his youth was devoted 
to the courtly minuet; andi not only danced 
himself, but, upon occasion, played the fiddle 
for others to trip the “light fantastic toe.” 
3etween dancing, fiddling and love-making, 
the young gentleman found little time for the 
grave study of the law. 

When, at last, he reached Shadwell, the 
old place seemed extremely dull, after Wil- 
liamsburg and the recent festivities in which 
he had been indulging. That winter of 1763 
was a “winter of discontent” to the future 
statesman and President, distracted as he 
was between love and law. The following 
winter he travelled to Williamsburg to at- 
tend the General Court and to consult Chan- 
cellor Wythe on some points of law which 
sorely perplexed his love-distracted mind. 
During this visit his love affair came to a dis- 
estrous conclusion, and Rebecca Burwell, 
having declined a conditional engagement, 
based upon a future contingency, lost the 
opportunity of becoming the wife of the au- 
thor of the Declaration of Independence. 

After his disappointment in love, Jefferson 
turned to his law books as‘a solace and dis- 
traction. He became a close, steady and dili- 
gent student, keeping a clock on a shelf in 
his bedroom, and his rule was to arise as 
soon as he could see the time of the day, and 
to begin work at once. He led a systematic 
and laborious life, with his law books, his 
Latin, Creek, French and general literature; 
his farm, and regular exercise on foot and 
horseback. As an evidence of the social 
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standing and intellectual culture of Thomas 
Jefferson, when a young man of twenty, it 
may be mentioned that he was on intimate 
terms, not only with his preceptor, Chancel- 
lor Wythe, but with the accomplished Fran- 
cis Fauquier, Governor of Virginia, who was 
declared by Jefferson the ablest man who 
had ever filled that office. He frequently 
dined with these distinguished gentlemen at 
the Governor’s palace in Williamsburg, and 
bore his part in the wit-combats that took 
place there. Jefferson recorded in his diary 
that “Mr. Wythe continued to be my faithful 
and beloved mentor in youth, and my affec- 
tionate friend through life.” The young law 
student was present in the House of Bur- 
gesses when Patrick Henry made his cele- 
brated oration advocating the popular cause 
in Virginia, with matchless eloquence and 
amazing effect. Jefferson’s patriotic young 
soul was fired by the bold utterances of Pat- 
rick Henry, and, in a few years, they were 
working side by side in the cause of Ameri- 
can independence. 


Jefferson became of age on April 2, 1764, | 


and, even at that early age, was recognized 
as one of the leading gentlemen of his county 
(Albemarle.) The offices formerly held by 
his father, justice of the peace and vestryman 
of his parish, descended upon his youthful 
shoulders; to which must be added the em- 
ployment of farming, an occupation to which 
he was through life practically devoted, and 
became the most scientific farmer of his time, 
in Virginia. Even in those early years, he 
was a ready writer, and systematic diarist, 
keeping a farm-book, a garden-book, a 
weather-book, a receipt-book, and a pocket- 
expense book. Everything he did, or 
thought, or read was recorded: Item, “ put 
1d in the church box; paid Bell for books, 
358.” 7 

His most intimate friend at that time was 
Dabney Carr, who had been a fellow-student 
at college. They were inseparable compan- 
ions. Both were students of law; both de- 








voted to reading; both’ clever; both enthusi- 
astically patriotic. Two miles from Jeffer- 
son’s early home was a high mountain, up- 
on which he afterwards raised the stately 
mansion called Monticello. At the top of this 
mountain, in the deep recesses of the then 
virgin forest, under an ancient oak of gigan- 
tic size, the two friends constructed a rustic 
seat to which they retired every morning, 
and passed the day in studying law, and in 
intelligent conversation. They entered into 
a solemn agreement that, whoever died first 
should be buried by the other beneath that 
old oak. Young Carr was the first to die, 
and Jefferson faithfully carried out the con- 
tract, and, long afterwards, when Jefferson 
had taken up his residence at Monticello, the 
spot was made the burial-place of the family. 
Both friends have long since reposed beneath 
the ground on which they studied together in 
their early youth. Fresh from the writings of 
love letters and the perusal of Cicero’s pol- 
ished page, Jefferson opened that “old dull 
scoundrel, Coke, a work printed in black let- 
ter, and offering as little promise of enter- 
tainment or instruction as the outside of a 
gold mine does of the wealth within.” The 
author himself, in his preface, does not prom- 
ise a very inviting prospect to the student: “I 
shall desire that the learned reader will not 
conceive any opinion against any part of 
this painful and large volume until he shall ad- 
visedly read over the whole, and diligently 
searched out and well considered of the sev- 
eral authorities, proofs and reasons which we 
have cited for warrant and confirmation of 
our opiniens throughout this whole work.” 

If Jefferson did not find entertainment in 
Coke, he found information, he found learn- 
ing, he found a vast store of knowledge, 
which was of immense service in his public 
life. He bore ample testimony to the import- 
ant service of Coke upon the fundamental 
principle of human liberty: “Coke Lyttle- 
ton,” he wrote afterwards, “was the universal 
elementary book of law-students, and a 
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sounder Whig never wrote, nor profounder 
learning in the orthodox doctrines of British 
liberties. Our lawyers were then all Whigs. 
But when his black-letter text, and uncouth, 
but cunning learning got out of fashion, and 
the honeyed Mansfieldism of Blackstone be- 
came the student’s horn-book, from that mo- 
ment that profession (the nursery of our Con- 
gress) began to slide into Toryism, and 
nearly all the young brood of lawyers are 
now of that line. They suppose themselve 

indeed to be Whigs, because they no longer 
know what Whiggism or Republicanism 
means.”” 

After mastering Coke, Jefferson, 
“hated superficial knowledge,” proceeded to 
trace English law to its source. He read 
slowly, with much labor, but with some pro- 
fit, the rugged law-Latin treatise of Bracton 
on the ancient laws of England, who was al- 


who 


so, a contemporaneous interpreter of Magna 


Charta. He then went back, and perused 
with the deepest interest the book of King 
Alfred’s laws. He always read with pen in 
hand, made notes, comments and extracts. 
l'ifty years later, he wrote to a friend, “when 
I was a student of the law, after getting 
through Coke Lyttleton, whose matter can- 
not be abridged, I was in the habit of abridg- 
ing and commonplacing what I read merit- 
ing it, and of sometimes making my own re- 
flections on the subject.” Even in those 
early years, Jefferson showed that he pos- 
sessed an independence of mind, which pre- 
pared him to be the author of the Declara- 
tion of Independence. In speaking of this 
striking feature in Jefferson’s mental consti- 
tution, James Parton says: “His most re- 
markable and rare quality is an absolute 
fearlessness of mind, a loyalty to truth, no 
matter to what conclusion the evidence may 
lead, no matter what an array of authors 
may have maintained the contrary. In a 
mind that is immature, or unformed, a dis- 
regard for authorities may be a mark of van- 
ity and presumption; but when an intelli- 


gence is superior, trained to investigation, 
and patient of labor, it is a quality to which 
the whole of the progress of the human race 
is due. An independent, superior mind is 
the most precious thing that human nature 
possesses.” 

As a student, Jefferson was a 
shining example for the young man of all 
time. Up at daybreak, he spent several 
hours before eight o’clock in the study of nat- 
ural philosophy, morals and religion; read- 
ing works on astronomy, chemistry, anato- 
my, agriculture, botany, international law, 
moral philosophy, and mathematics. From 
eight to twelve, he read law and condensed 
cases; from twelve to one, he read politics. 
In the afternoon he read history, and in the 
evening he refreshed his mind with general 
literature, rhetoric and oratory. He contin- 
ued this fascinating reading always until mid- 
night, sometimes until two o’clock in the 
morning. Fortunately, he was blessed with a 
strong constitution, and had the good sense 
to take plenty exercise in the open air be- 
tween studying, travelling, dancing and play- 
ing the fiddle. 

When Thomas Jefferson was admitted to 
the bar in the year 1767, he was well equipped 
for the practice of his arduous profession. 
Few young men have commenced a legal ca- 
reer possessing a mind so well stored with 
both legal and general knowledge. Colonial 
Virginia was not a very inviting country for 
lawyers. As far back as 1642, the Assembly 
had passed a law that “all mercenary law- 
yers be wholly expelled.” = By “mercenary 
lawyers” was meant paid attorneys. Other 
laws on this subject were passed, at different 
times, even more stringent than this. The 
former lasted thirty-eight years, and termi- 
nated in 1680, when the House of Burgesses 
passed a law, allowing lawyers to practise in 
the courts of the colony under certain re- 
strictions and limitations. The fees of law- 
yers were fixed by law at 500 lbs. of tobacco 
for pleading cases in the chief court of the 
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colony, and 150 lbs. in the country court. A 
fee of 500 lbs. of tobacco, between 1680 and 
1750 averaged about three guineas, and 150 
lbs. less than one guinea. Such fees did not 
offer a very great inducement to become a 
lawyer; nevertheless the profession of the law 
was built up in Virginia; the principal mem- 
bers were the younger sons of wealthy plant- 
ers, and the eldest sons of western farmers. 

Jefferson entered at once upon a good 
practice. He was the most methodical of 
men, and carefully recorded every case in 
which he took part. From these records we 
learn that during his first year at the bar, he 
was engaged in sixty-eight cases before the 
General Court of the province, besides the 
county court and office business. The second 
year his cases numbered one hundred and 
fifteen; the third year, one hundred and nine- 
ty-eight; the fourth year, one hundred and 
twenty-one; the fifth year, one hundred and 
thirty-seven; the sixth, one hundred and fif- 
ty-four; the seventh, one hundred and thirty- 
seven. From 1769, his practice before the 
General Court fell off on account of his pro- 
nounced views on the great questions then 
beginning to agitate Virginia and the other 
colonies. But his practice in the other courts 
increased, as well as his general business. 
During his first two years at the bar, his fees 
amounted to 600 pounds, a sum equal to at 
least $6,000 at the present time. 

Jefferson's position at the bar of Virginia 
is shown by the fact that the distinguished 
lawyer, Robert Carter Nicholas, who was 
made the attorney-general of the colony at 
the age of twenty-one, intrusted to him all of 
his unfinished business. The compensation 
of lawyers at that time was small, and Jeffer- 
son’s fees did not average more than one 
pound sterling each. It has been estimated 
that, translated into the dollars of these days, 
it was as though a lawyer of the present day 
received fifty dollars for arguing a case be- 
fore the Supreme Court of the United States, 
ten dollars for a case before a local court, two 
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dollars for a verbal opinion, and five dollars 
for a written one. Well might Daniel Web 
ster say that, in that age, “lawyers worked 
hard, lived well, and died poor.” It was nec 
essary to make up for the smallness of the 
fees by the number of the cases. In seven 
years, Jefferson doubled his inherited estat: 
by his law practice, his professional incom 
averaging $3,000 a year. Add to this, $2,000 
a year from. his farm, and the young Virginia 
lawyer might be called a very prosperous 
young gentleman. He lived comfortably, 
but not extravagantly; his chief expense, out 
side of his household disbursements, was for 
He was what is now called a book- 
lover, and he gradually formed a library, 
which, in the course of time, became the best 
private library in the United States. To- 
wards the close of his long life, when finan- 
cial troubles overtook him, he was com- 
pelled tc offer his books for sale en bloc. 
The valuable library 
United States; the price paid was $23,0v0; 
and Jefferson was allowed to retain the 
books at Monticello for his use during his 
life-time. These books were the nucleus cf 
our magnificent Library of Congress, which 
is one of the great libraries of the world. 
Jetferson loved his professional work, and 
devoted himself to it with his characteristic 
zeal, energy and intellectual ability. The 
printing press was late in being introduced 
into Virginia and the early laws of the colony 
had been preserved in manuscript, copies of 
which were supplied to the different counties 
at the public expense. When Jefferson en- 
tered upon the practice of the law, he found 
it difficult to get copies of some of the early 
laws, while others had perished. “I set my- 
self, therefore, to work,” he says, “to collect 
all that were existing, in order that when the 
day should come in which the public should 
advert to the magnitude of the loss in these 
precious monuments of our property and 
history, a part of their regret might be spared 
by information that a portion had been saved 


books. 


was secured by the 
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from the wreck, which is worthy of their at- 
rention and preservation. In searching after 
these remains, I spared neither time, trouble, 
nor expense.” The manuscripts which wére 
old and worn he wrapped in oil skin; others 
were bound. By referring to Hening’s Stat- 
utes at Large, the most valuable work on 
the early history of Virginia, it will be found 
that many of the early laws and old docu- 
ments were copied from Jefferson’s collec- 
tion. 

When Thomas Jefferson practised law it 
was a much more complicated, artificial, and 
knotty affair than it has gradually become 
during the one hundred and forty years that 
have elapsed since the time when the young 
Virginian appeared at the bar in knee breech- 
es and silk stockings. In our day a lawyer 
cannot have too much learning. He needs a 
great variety of knowledge covering a vast 
range of subjects, in order to cope success- 
fully with his rivals at the bar. But in Jef- 
ferson’s time there was no place to display 
much legal learning or vast stores of knowl- 
edge. The General Court, where he prac- 
tised with great success, was composed of 
the Governor and five members of the Coun- 
cil, the latter being a selection of wealthy and 
influential planters, appointed by the king. 
Certainly, not a very formidable body before 
which to display the learning of the law, and 
the grace of oratory! The Governor usually 
knew more about fox hunting, card playirg 
and punch drinking than the “knotty ques- 
tions of the law.” One of the most ‘m- 
portant services that Jefferson rendered, di- 
rectly to his State, and incidentally, to the 
whole country, was the revising all the Colo- 
nial and Pritish Statutes at the time in force 
in Virginia, and reducing them to one code. 
In speaking about this matter, it has been 
justly said that he “divested them of their 
aristocratic features and feudal barbarism; 
and by abolishing entails, and rights of 
primogeniture, decreed the equal distribu- 
tion of estates among children—the true 


| 


agrarian law of republics, beneath which the 
masses of wealth soon melt away.” 

The Puritans were the Spartans, the Vir- 
ginians the Athenians of the New World. 
Thomas Jefferson was by birth and education 
a Virginia aristocrat. But his energetic mind 
would not allow him to live the life of a luxu- 
rious student of letters—a life of lettered ease. 
It was the peculiar distinction of Thomas 
Jefferson to discharge with unsurpassed abil- 
ity every duty to which he was called, from 
the time that he first practised at the courts 
of: Virginia, to his last years which were de- 
voted to the great work of estabishing the 
University of Virginia. It was said by Ed- 
mund Burke that the “‘law is one of the first 
and noblest of human science 
which does more to quicken and invigorate 
the understanding than all other kinds of 
learning put together.” Hence it is that all 
the greatest American statesmen,—Jefferson, 
Webster, Clay, Calhoun,—studied and prac- 
Thomas Jefferson was a born 
His early studies, his practice 


sciences, a 


tised' law. 
statesman. 
at the bar, and his universal reading were 
but a preparation for his true vocation. At 
the early age of twenty-four, he was elected 
to the Legislature of Virginia, and although 
one‘of the youngest, he soon became one of 
the distinguished, members. It was the pol- 
icy of Virginia to call young men of prom- 
ise into the public service very early in life. 
The wisdom of such a policy was shown in 
the memorable case of Washéngton. 
Jefferson practised law for seven years— 
1767 to 1774, when he was called from his 
chosen profession to the larger field of na- 
tional politics. He displayed the same qual- 
ities at the bar that he afterwards showed as 
a statesman: he was learned, patient, labori- 
ous, painstaking. He prepared his cases 
with the greatest care, studied them thor- 
oughly, and was perfectly posted in all the le- 
gal points bearing on the case in hand. At 
the bar he was more distinguished for his 
close reasoning and clear argument than for 
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eloquence. In fact, he never distinguished 
himself as a speaker either in court, or in 
Congress. His voice wanted strength, com- 
pass, flexibility. William Wirt, in his ornate 
and elaborate eulogy of Jefferson, delivered 
at Washington, on the 19th of October, 1826, 
touches upon this point with his usual flow- 
ing eloquence: “The study of the law he pur- 
sued under George Wythe; a man of Roman 
stamp, in Rome’s best age. Here he ac- 
quired that unrivalled neatness, system and 
method in business, which, through all his 
life, and in every office that he filled, gave 
him, in effect, the hundred hands of Briareus; 
here, too, following the giant steps of his 
master, he travelled the whole round of the 
civil and common law. From the same ex- 
ample he caught that untiring spirit of inves- 
tigation which never left a subject till he had 
searched it to the bottom. In short, Mr. 
Wythe placed on his head the crown of legal 
preparation: and well did it become him. 
Permit me, here, to correct an error which 
seems to have prevailed. It has been thought 
that Mr. Jefferson made no figure at the bar: 
but the case was far otherwise. There are 
still extant, in his own fair and neat hand, in 
the manner of his master, a number of argu- 
ments which were delivered by him at the bar 
upon some of the most intricate questions 
of the law; which if they shall ever see the 
light will vindicate his claim to the first hon- 
ors of the profession. It is true he was not 
distinguished in popular debates; why he was 
not so, has often been a matter of surprise 
to those who have seen his eloquence on 
paper and heard it in conversation. He had 
all the attributes of mind, and the heart 


and soul, which are essential to elo- 
quence of the highest order. The only 
defect was a physical one: He wanted 


volume and compass of voice for a large de- 
liberate assembly; and his voice, from the ex- 
cess of his sensibility, instead of rising with 
his feelings, and conceptions, sunk under 
their pressure, and became guttural and in- 





articulate. The consciousness of this infirm- 
ity repressed any attempt in a large body in 
which he knew he must fail. But his voice 
was all sufficient for the purpose of judicial 
debate; and there is no reason to doubt that, 
if the services of his country had not called 
him away so soon from his profession, his 
fame as a lawyer- would now have stood up 
on the same distinguished ground which he 
confessedly occupies as a statesman, an au- 
thor, and a scholar.” 

When the year 1775 began, Thomas Jeffer- 
son was only a successful young lawyer, un- 
known outside of his own State. When that 
year closed, he was known all over the thir- 
teen colonies as one of the leading patriots. 
While Fox, Burke, Chatham and Junius were 
teaching the people of England the inestima- 
ble blessing of constitutional government, 
Patrick Henry, Thomas Jefferson and Rich- 
ard Henry Lee were proclaiming in Virginia 
that no power on earth has a right to impose 
taxes on a people, or take the smallest por- 
tion of their property without their consent 
given by their representatives—that this prin- 
ciple was the chief pillar of the common- 
wealth, without which no man can possess 
the least possible shadow of liberty. 

Thomas Jefferson was one of the best edu- 
cated men of the eighteenth century, either 
in Europe or America. One of his biogra- 
phers deliberately declares that, “of all the 
public men who have figured in the United 
States, he was incomparably the best scholar, 
and the most variously accomplished man.” 
It has been suggested that Patrick Henry 
and Thomas Jefferson would have made an 
unrivalled partnership as lawyers—Jefferson 
to prepare the cases, and Henry to plead 
them with his matchless eloquence; thus, 
each supplying what the other lacked. 

Of few men can it be said with more truth 
than of Thomas Jefferson that he 


“Sounded all the depths and shoals of 
honor.” 
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During his long and interesting public life 
of forty years, he filled every office that he 
cared to hold both in his State and in the 
United States—member of the Virginia Leg- 
islature, member of the Continental Con- 
gress, Governor of Virginia, minister to 
France, Secretary of State, Vice-President of 
the United States, and, finally, President of 
the United States. In all of these various 
positions, he displayed conspicuous ability, 
and in each added new laurels to those al- 
ready won. 

On the 4th of March, 1809, Jefferson re- 
tired from public life, and returned to Monti- 
cello. He was glad to be again a private 
citizen in the republic of which he was one of 
the founders. Two days before the expira- 
tion of his second term, he wrote to his 
friend, the Duke de Nemours: 





“Within a few days, I retire to my family, 
my farm, and my books; and having gained 
the harbor myself, I shall look on my friends 
still buffeting the storm with anxiety indeed, 
but not with envy. Never did a prisoner re- 
leased from his chains feel such relief as I 
shall in shaking off the shackles of power.” 

As a diplomatist, Jefferson was the equal 
of Franklin; as a statesman, he was excelled 
by no man of his time, or since; as a patriot, 
he ranks with Washington, Pinckney, Car- 
roll and Patrick Henry. If, as has been well 
and truthfully said, to Gen. Washington 
more than any other man, this country owes 
its existence, to Thomas Jefferson, more 
than any other man, it owes the peaceful pre- 
servation of its unique political position and 
the successful carrying out of its magnificent 
destiny among the nations of the earth. 





SCHOLARSHIP THE HANDMAIDEN OF THE LAWYER:: 


By PETER J. HamIiLTon. 


T the outset we are met with very differ- 
ent opinions on the subject of scholar- 
ship in law. Sir Walter Scott was a lawyer 
and a good one, and he declares that a law- 
yer without knowledge of history and litera- 
ture is a mere mechanic, a man earning his 
daily bread. On the other hand Sir Wil- 
liam Jones, possibly the most learned man 
ever at the English bar, said that in his pro- 
fession scholarship was a dead weight, and 
we are all familiar with the remark of our 
Lord Coke, when there were but thirty-six 
reports and text-books, that law is a jealous 
mistress, which in parlance appropriate to 
the day we celebrate might mean that we 
must have no other valentine. To the same 
effect is the old saying that Lady Common 
Law must lie alone,—although I cannot un- 
dertake to say in what sense the word lie 
is used, 


* Response to a toast ata banquet of the Mobile 
Bar Association, February 14, 1903. 





And yet it would be strange if law is to be 
entirely dissociated from literature. In point 
of fact when we go back to the beginnings of 
things, law was literature. The first lispings 
of letters were in numbers, in poetry record- 
ing customs and beliefs, themselves the laws 
of the day. Of course things have become 
differentiated, so that law literature stands 
by itself, and whatever form they assume, 
whether text-books or reports, law books 
are mere tools for the lawyer’s business. 
Literature in the more general sense is a sep- 
arate thing, and yet as it is part of our busi- 
ness to understand human nature, convince 
human reason and captivate human imagi- 
nation, all literature must be laid under con- 
tribution. Whatever moves man must be a 
part of the lawyer’s mental make-up, 
whether poetry, history, fiction, or above all 
the Book of Books, which has done so much 
to mould civilized thought and control civil- 








Even Coke boasts that he has 
three hundred quotations from Virgil in his 
Institutes. William Wirt was a close student 
of literature, and his scholar, the famous Ru- 


ized action. 


fus Choate, made it a rule to let nothing in- 
terfere with an hour every day to be given to 
such pursuits. Augustine Birrell is one of 
the acutest essayists on purely literary sub- 
jects, and he is a practising lawyer of note in 
England and has written possibly the one law 
book which can be read with actual pleas- 
ure as a literary effort. Hannis Taylor of our 
own bar can also be mentioned. 

There is no doubt there is a danger in- 
volved. Wirt before writing his famous Life 
of Patrick Henry consulted an eminent legal 
authority as to how such an attempt would 
be regarded and what effect it might have up- 
on his business. Sir Walter Scott is an in- 
stance in point of a man who actually gave 
up law and devoted himself to literature, as 
is Macaulay, and both with eminent success. 
Irving also started as a lawyer, and Montes- 
quieu was a magistrate. In fact, there are 
numerous instances, the most striking per- 
haps being that of a gentleman, known to us 
all, who lived some time ago in a little coun- 
This man seems to 
have known a good deal of law, married ear- 
ly, and was quite active,—in fact too much so 
in regard to poaching, and in consequence 
There 


try town in England. 


nad to leave the country for London. 
he first held horses, and went on the stage 
and wrote plays. What a fall was there! 
From being a lawyer, at least ‘in the 
making, we find William Shakespeare de- 
scend to literature,—unless the other the- 
ory be correct that under the name of Ba- 
con he was actually a lord chancellor, too. 
So that there is a danger of lawyers drifting 
into literature, and there is the other, possi- 
bly greater danger, of the public’s getting the 
erroneous impression that he is neglecting 
his profession. The true solution of the diffi- 
culty is that suggested in the toast,—scholar- 
ship should be a handmaiden and must 
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not rival in our affections Lady Law her- 
self. 

There is a point of view from which 
scholarship is of the greatest importance to 
a lawyer. The tendency of the present day, 
fostered by encyclopedias and digests, is to 
make us a profession of case lawyers, or le- 
are important, of 
course, and, if we do not have them and do 


gal mechanics. Cases 
not find others to convince the courts, we 
shall not be able to enjoy law, literature or 
life. It is necessary to treat our profession 
an art. But there is more to 
this, for it is a science, and in 
some sense the greatest of all sciences. It 
studies and enforces the principles underly- 


as law 


than 


ing society itself, and regulates the relations 
As 


such it can be studied in one of two ways,— 


and intercourse of all human beings. 


either as a philosophy or as a history. Philo- 
sophically treated we look with the greatest 
reverence to Austin and Bentham, and their 
tendency it is which creates and is embodied 
in codes. 
ly a priori and endeavors to start from funda- 
mental principles. Particularly is this so with 
the Germans, even with my old instructor 


Valuable as this view is, it is large- 


Windscheid, for the Germans are all influ- 
enced by Kant or his successors, although 
they may think they are studying historically. 
The difficulty about the philosophical method 
is that it is impossible to begin with a tabula 
rasa, for the present always grows out of the 
past; and therein is the value of the histori- 
cal study. Law grows by assimilation of new 
materials on one side and sloughing off ob- 
In the study of 
its development three great names stand out. 
The first is our old friend William Black- 
stone, who first put the common law in one 
book and in readable shape, much to the dis- 
gust and derision of some of his contempora- 
ries. He showed us how much of English 
law goes back to feudal times and feudal 
principles. The second we find on our side 
of the Atlantic, and perhaps sometimes we 


solete matter on the other. 











YIiiM 





Scholarship the Handmaiden of the Lawyer. 


feel in reading Story like one of the unscho- 
larly if older members of the Mobile Bar, 
who said, “You will find a statement of law 
that promises well, and then in the middle of 
a paragraph the rascal”—except he put it 
with an adjective besides—“will have a lot of 
old Latin that you cannot make head or tail 
of.” And yet therein is the value of Story’s 
contribution to our subject. He studied the 
civil law and showed how much common 
law owes to it. And this is of special inter- 
est to us, because, if you notice, much of the 
advance and improvement in jurisprudetice 
is coming from adopting che forms or princi- 
ples of the civil law, and this movement will 
continue. The fusion of Germanic and Ro- 
mance institutions makes up much of our 
jurisprudence, as is shown so acutely by Oli- 
ver Wendell Holmes, recently elevated to the 
Supreme Court of the United States, 
whose book on Common Law no lawyer can 
afford to neglect. But any historical. study 
of law is incomplete without recognizing 
the third, and perhaps greatest name of all, 
Sir Henry Maine. He and his successors 
have taught us to find the origin of law and 
customs, quaint and curious as they often 
are, in times before the Germans and the Ro- 
mans separated from the old Aryan stock. 
His Ancient Law is one of the most interest- 
ing and valuable books ever written, a veri- 
table classic, and even the later writers who ! 
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are studying primitive races of other stocks 
are merely following his lead. Such inquir- 
ies are teaching us at once the origin and the 
philosophy of law, and in this sense scholar- 
ship is not so much the handmaiden as the 
mother of law. 

I have said that whether advocates, judges 
or text writers, we are becoming case law- 
yers, and yet we instinctively feel that this 
is not the highest type. . When we wish 
to recall great legal names, they are 
rather Hardwicke, Mansfield, Marshall, 
Webster, Choate, Story, John A. Camp- 
bell, and we might add some less known 
but great lawyers, nearer home. They 
were not case lawyers, but dwelt on princi- 
ples, with ever widening horizons. I think 
the antidote of our tendency to study law 
only as an art is to be found in remem- 
bering that it is also a science, and in the 
study of its literature, its origin and its his- 
tory. 

But I do not wish to have you think 
on this occasion what Lord Ellenbor- 
ough once said to a tedious lawyer when 
the time came for adjournment. The barris- 
ter asked when it would be the court’s pleas- 
ure to hear him further, and the judge replied 
that pleasure had long since been out of the 
question, although it was the court’s duty to 
do so at the next sitting. 

Therefore the plaintiff rests. 
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BUNCH v. GREAT WESTERN RAILWAY COMPANY. 
+L. R. 13 App. Cas. 31; Shirley’s Lead. Cas. p. 289. 


With apologies to Westminster (and Locksley) Hall. 


By CHARLES MORSE. 


“Porter, may I leave my Gladstone, while as yet ’tis early eve, 
In your keeping—will it safe be?—1till the train is due to leave?” 


“Safe as bank vaults,” quoth the porter, nourishing a furtive crime, 
“Trust me, lady, till the train comes in the long result of Time.” 


“Thank you, Porter! To the café I must take my famished course; 
You will hold it till my hunger shall have spent its novel force.” 


Falser than all fancy fathoms, falser than all songs have sung! 
For that porter ’round the station in no mute observance hung. 


He took up the cherished Gladstone, packed with Christmas presents tight, 
Smote his corduroys with pleasure as he faded out of sight. 


O, Amelia, unsuspicious! O, unhappy Amy Bunch! 
O, the barren station platform! O, the dreary station lunch! 


Better, Amy, thou wert sitting in the ladies’ waiting-place 
Fasting, and withal the Gladstone in thy silent, fast embrace! 


Scarce her light refection ended when shrieks loud the engine-horn— 
Forth she rushes ’midst the train-men, just a target for their scorn. 


Then she dipped into the distance far as human eye could see, 
Saw no vision of the porter, nor the bag that ought to be. 


Gone her bargain-counter gleanings! This is truth the poet sings, 
That a woman’s crown of sorrow is rememb’ring stolen things. 


On her pallid cheek and forehead came a color and a light 
Which forboded for that railway a protracted legal fight. 


* * * * * * 


Per the Lord Chancellor: 
“Laches can’t be charged to plaintiff, so defendant’s not exempt; 
It must as a carrier answer what was done in Law’s contempt. 
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“And I doubt not that the porter has levanted far away— 
Worser five grim years in Portland than a cycle of Cathay!” 


Per Lord Watson: 
“?’Twas within the varlet’s duty of this bag to take the care; 
Plaintiff she must have her action—lest she wither by despair.” 


Per Lord Bramwell, dissentiente: 
“While eschewing talk of bailments, plaintiff clearly risked her —_ 
Nature gives the shallowest notions to a woman ‘bout a train.’ 


Per Lord Herschell: 
“We must leave it where we found it, found this case so seeming hard, 
Where in nisi prius battle fell defendant, evil-starr’d. 


“But the jingling of the guinea helps the hurt the plaintiff feels, 
And defendant must not murmur—rather watch the man that steals.” 


Per Lord Macnaghten: 
“Men, my brothers—men, the Judges—ever judging things anew, 
That which they have done but earnest of the things they shall undo! 


“Ber gheim’s case was badly reasoned, it no longer shall befool— 
Cursed be the judge-made law the House of Lords can’t overrule.” 


Per majorem partem: 
Judgment must be writ for plaintiff—So th’ increasing purpose runs, 
And the law reports are widened with the process of the suns. 
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THE PLACE OF 


INTERNATIONAL LAW 


IN AMERICAN 


JURISPRUDENCE. 


By JAmEs B. Scort. 


NTERNATIONAL Law—to use Ben- 
tham’s of 1789, which has 
found favor with public, instead of the older 
and more expressive term, Law of Nations 
—has been variously denounced and praised 
as international morality or ethics; interna- 
tional courtesy or convention in the social 
sense of the word; comity as distinguished 
from rule of law, or merely and _ finally 
as the foreign policy which at a _ par- 
ticular time happens to catch the fancy 
of nations. If admitted as gen- 
eral or as possessing some of the ele- 
ments of ordinary municipal law, the prin- 
ciple that pinches is declared not to be law 
and to have no binding force whatever, be- 


innovation 


law in 


cause there is no Supreme Court of Nations 
in which the dispute may be litigated and 
no sheriff exists to execute the decree, sup- 
posing that one had actually been delivered. 
But the judgment of a municipal court is not 
self-executing, as for instance, when Presi- 
Jackson saying, 
“John Marshall has made the decision, now 
The executive officer 
of the court, the sheriff or marshal did not 
enforce it, and that, forsooth, changed the na- 
ture of the transaction! 


dent stamped his foot 


let him execute it!” 


Suppose the sheriff 
meets resistance in performing the mandate 
of the court, the armed force of the nation 
may be called upon and in final result the 
nation is ir. the field. Now suppose a nation 
declares that a principle of international law 
has been violated and the demand for re- 
paration is refused, war ensues, and the 
Field-Marshal is no less a person than the 
sheriff. It is submitted that the mere form 
of the sanction is immaterial, and that the na- 
ture of law cannot well depend upon the 
whim or ability of a sheriff, or the mere suc- 
cess or failure of an army in the field. If the 








principle is binding at all—that is, if nations 
admit that a principle binds them, it is of no 
great moment whether the force is moral, 
It does not make much 
difference in the end to the criminal, nor the 
rest of mankind whether he has his neck 
broken or is electrocuted, provided death re- 
sults. It seems, therefore, unscientific, if not 
positively absurd, to make the essence of a 
thing depend upon a mere form of punish- 
ment. 

But the question is after all a quibble of 
words—a mere wortstreit—as the Germans 
aptly phrase it; for if modern civilized na- 


ethical or physical. 





tions agree to regard a body of rules and 
regulations as binding them in their mutual 
dealings and punish infractions of this code 
by embargo, reprisals, retorsions, pacific 
blockades and war, it would seem that the 
sanction, that is the penalty predicated upon 
the element of force demanded, is present. 
The difference of origin and form is merged 
in the result. For instance, an act of Con- 
gress is the joint product of House of Rep- 
resentatives, Senate and President (suppos- 
ing he approves it, or it becomes a law over 
his veto or without his action); a treaty is 
the act of the President and two-thirds of 
the Senators present. There is indeed a dif- 
ference in the origin and the stages through 
which law and treaty pass; but the Consti- 
tution ascribes to the treaty the force of law, 
saying in effect that the treaty so acted 
upon is law, the law of the land, in precisely 
the same sense that an act of Congress is 
law. 

If, therefore, nations regard a principle as 
binding as a law which would seem not to 
be a law without this consent, express or im- 
plied, as evidenced by usage and custom, 
such principle certainly does have the force 
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of law, although it may differ from the muni- 
cipal law just as a treaty differs in formation 
from an ordinary act of Congress. 

The simple but forcible illustration of 
Abbé Galliani in maintaining a First Cause 
as against the doctrine of chance is clearly 
There is—to paraphrase rather 
than to quote him literally—nothing strange 
in a man’s throwing double sixes once; if 


in point. 


he throws them two or three times in suc- 
cession, the transaction becomes a trifle sus- 
picious; but if he throws double sixes every 
time, the inevitable conclusion in the mind 
of every reasonable and thinking person is 
that the dice are loaded. Now if nations en- 
force a given tenet of international law as 
law every time it comes into play, it must 
surely be because it is law and binding, and 
if the Austinian definition of law does not 
include this law of nations everywhere exist- 
ent in modern civilized life, enforceable and 
enforced as law, something must be the mat- 
ter with the Austinian conception. The fol- 
lowing extracts will make clear the attitude 
of John Austin and his school which, it must 
be admitted, has profoundly influenced 
English speculation. It cannot be said, how- 
ever, that master and pupil have fanned into 
flame “the gladsome light of jurisprudence” ; 
they have rather smothered it so far as in- 
ternational law is concerned. But to the 
words of the master. 

“Closely analogous to human laws of this 
second class [set by men not political superi- 
ors, or not acting as such] are a set of ob- 
jects frequently but improperly termed laws, 
being rules set and enforced merely by the 
opinion of an indeterminate body of men; 
c.g., where the word law is used in such 
expressions as ‘the law of honor, the ‘laws 
of fashion.’ Rules of this species constitute 
much of what is usually termed ‘interna- 
tional law.’” 

“Positive morality, considered without re- 
gard to its goodness or badness, might be 
the subject of a science closely analogous to 





jurisprudence. I say ‘might be,’ since it is 
only in one of its branches (namely, the law 
of nations or international law), that positive 
morality, thus considered, has been treated 
by writers in a scientific or systematic man- 
ner. For the science of positive morality 

considered without regard to its goodness 

or badness, current or established language 

will hardly afford us a name. But, since the 

science Gf jurisprudence is not unfrequently 

styled ‘the science of positive law,’ the sci- 

ence in question might be styled analogically 

‘the science of positive morality.’ The de- 

partment of the science in question which re- 

lates to international law, has actually been 

styled by Von Martens, a writer of celebrity, 

‘positives oder practisches Volkerrecht’: that 

is to say, ‘positive international law,’ or 

‘practical international law.’ Had he named 

that department of the science ‘positive inter- 

national morality,’ the name would have hit 

its import with perfect precision.” 

“Grotius, Puffendorf and the other writers 
on the so-called law of nations, have con- 
founded positive international morality, or 
the rules which actually obtain among civil- 
ized nations in their mutual intercourse, with 
their own vague conceptions of international 
morality as it ought to be, with that indeter- 
minate something which they conceive it 
would be, if it conformed to that indetermin- - 
ate something which they call the law of na- 
ture.” 

“Society formed by the intercourse of in- 
dependent political societies, is the province 
of international law, or of the law obtaining 
between nations. For (adopting a current 
expression) international law, or the law ob- 
taining between nations, is conversant with 
the conduct of independent political societies 
considered as entire communities: circa ne- 
gotia et causas gentium integrarum. Speaking 
with greater precision, international law, or 
the law obtaining between nations, regards 
the conduct of sovereigns considered as re- 
lated to one another. 
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“And hence it inevitably follows, that the 
law obtaining between nations is not positive 
law: for every positive law is set by a given 


sovereign to a person or persons in a state | 
of subjection to its author. As I have al- 


ready intimated, the law obtaining between 
nations as law (improperly so called) set by 
general opinion. The duties, which it im- 


' 


poses are enforced by moral sanctions: by | 


fear on the part of nations, or by fear on the 
part of sovereigns, of provoking general 
hostility and incurring its probable evils in 
case they shall violate maxims generally re- 
ceived and respected.” 

Professor Holland reverently revoices the 
ideas of the master in the following passage: 
“But there is a third kind of law which it is 
for many reasons convenient to coordinate 


with the two former kinds, although it can | 


indeed‘he described as law only by courtesy, 
since the rights with which it is concerned 


cannot properly be described as legal. It is | 


that body of rules, usually described as In- 
ternational law, which regulates the rights 


which prevail between state and state (civitas | 


and civis.) 

“The differences between these three kinds 
of law, private, public, and international, 
depend upon the presence or absence of an 
arbiter of the rights of parties. 


“Tt is plain that if law be defined as we | 


have defined it, a political arbiter by which | 


it can be enforced is of its essence, and law 


without an arbiter is a contradiction in | 


terms. Convenient therefore as it is on 
many accounts the phrase ‘international 
law,’ to express those rules of conduct in 
accordance with which, either in conse- 
quence of their express consent, or in pursu- 


ance of the usage of the civilized world, na- | 


tions are expected to act, it is impossible to 


regard these rules as being in reality any- | 


thing more than the moral code of na- 
tions.” 


If this arbiter should one day appear, it | 
is clear that this objection would fall to the | 


ground. In the meantime, however, inter- 
national law is enforced without him. 

Sir Frederick Pollock has in a recent arti- 
cle in the Columbia Law Review for Decem- 
ber, 1902, admirably met this objection: 
“The imperfect state of the law of nations, 
in respect that it lacks a cosmopolitan ju- 
dical court with power to execute its de- 
crees, is a well-worn topic. It has been dis- 
cussed ever since Dante wrote his treatise 
De Monarchia. Some writers have used it as 
an argument, or have even supposed it to 
prove conclusively that there is no such 
thing as a law of nations. With regard to 
this contention it seems fit to be considered 
that in the early history of all jurisdictions 
the executive power at the disposal of the 
courts has been rudimentary, if indeed they 
had such power at all. It is not universally 
true that even the highest courts in the most 
civilized modern states can always enforce 
their judgments. Thirty years before ‘the 
Americana Civil War the State of Georgia de- 
fied the Supreme Court of the United States 
for eighteen months, with the open conniv- 
ance of the President of the United States: 
‘John Marshall has made the decision, now 
let him execute it.’ But the decision made 
by John Marshall stands as part of the law 
of the United States, and would do so even 
if its execution had been wholly frustrated in 
the particular case. In the Middle Ages 
there was nothing uncommon in rival courts 
within the same political allegiance obstruct- 
ing one another’s process and thwarting one 
another's jurisdiction in every way short of 
violence. More than this, courts have ex- 
isted with an elaborate constitution and pro- 
cedure and no compulsory powers what- 
ever.” 

And after all that has been written or said 
on the subject perhaps the aptest description 
of the legal nature of international law is that 
for which Sir Frederick stood sponsor in his 
First Book of Jurisprudence (p. 13): “Cus- 
toms and observances in an imperfectly or- 
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ganized society which have not fully ac- 
quired the character of law, but are on the 
way to become law.” The German expres- 
sion “werdendes Recht” says it all in two 
words. 

It is not the purpose of this article to ana- 
lyze the conception of law and supplant Aus- 
tin and his followers by a definition equally 
faulty, nor is it intended to refute Austin, for 
that has been done so frequently that the 
novelty of the thing has been worn off. It 
is simply an attempt to show that interna- 
tional law, whether law in the abstract and 
narrow technical sense of the term, is en- 
forced by nations and in the nation’s tribu- 
nals as law, and that English and American 
courts have repeatedly enforced and do now 
apply the principles of the law of nations in 
the adjudication of a case properly involving 
a question of international law. Perhaps an 
anecdote may be permitted for the sake of 
clearness. A wag represented Adam and 
Eve as busied with naming the various crea- 
tures of the world, and it seems that -Adam, 
after watching for some time, the antics of a 
toad, naively remarked to the Mother of 
Mankind: “It hops like a toad; it looks like 
a toad; let’s call it a toad!” to which Eve 
evidently assented. 

But before proceeding to an examination 
of the subject from the standpoint of law, it 
might be well to cite a few sentences from a 
celebrated utterance of Lord Salisbury, who 
in an address in the House of Lords (1887) 
used the following language: “I think, my 
Lords, we are misled in this matter by the 
facility with which we use the phrase ‘inter- 
national law.’ International law has not 
any existence in the sense in which the term 
is usually understood. It depends generally 
upon the prejudices of writers of text-books. 
It can be enforced by no tribunal, and there- 
fore, to apply to it the phrase ‘law,’ is to 
some extent misleading.” 

This remark is clever and cynical rather 
than solid and profound, for it happens that 





the tribunals of Lord Salisbury’s county have 
enforced international law for the last two 
centuries. The occasion for his remark was 
a resolution for establishing a court of Inter- 
national Arbitration which presumably has 
no sheriff. As, however, nations agree by 
treaty to submit a matter in dispute to the 
court and bind themselves to abide by the 
judgment of the court, the judgment is 
merged in the treaty and becomes as bind- 
ing as the treaty of which it forms a part. 
A treaty is admitted to be binding and en- 
forceable even although the sanction is war. 
The Behring Sea award (1893) and its effect 
upon the laws of the United States are ad- 
mirably illustrated in the case of La Ninfa, 
1896, (75 Fed. 513). 

Passing now to international law as ad- 
ministered by the courts. It appears that 
Peter the Great’s Ambassador got into 
trouble in London and that to appease his 
“Czarish Majesty” an act of Parliament was 
passed in 1708. 

“Whereas, several turbulent and disorder- 
ly persons having in a most outrageous man- 
ner insulted the person of his excellency An- 
drew Artemonowitz Mattneof, ambassador 
extraordinary of his czarish majesty, emper- 
or of Great Russia, her majesty’s good 
friend and ally, by arresting him, and taking 
him, by violence, out of his coach in the pub- 
lic street, and detaining him in custody for 
several hours, in contempt to the protection 
granted by her majesty, contrary to the law 
of nations and in prejudice of the rights and 
privileges which ambassadors and other pub- 
lic ministers, authorized and received as 
such, have at all times been thereby pos- 
sessed of, and ought to be kept sacred and 
inviolable; Be it therefore declared, that all 
actions and suits, writs and processes, com- 
menced, sued, or prosecuted, against the said 
ambassador by any person or persons what- 
soever, and all bail bonds given by the said 
ambassador, or any other person or persons 
on his behalf, and all recognizances of bail 
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given or acknowledged in any such action 
or suit, and all proceedings upon or by pre- 
text or color of such action or suit, writ or 
process, and all judgments had thereupon, 
are utterly null and void, to all intents, con- 
structions, and purposes whatsoever.” 

In the course of time it became necessary 
to interpret this statute and the question 
arose whether or not the statute was amend- 
atory or merely declaratory of the law of na- 
tions. The statute clearly recognizes the law 
of nations as existent, but was it introduced 
by the statute and made binding as English 
law thereby, or was the penalty or sanction 
the only new thing in the act? 

In the case of Triquet 7. Bath, 1764 (3 
Bur. 1478) it was squarely held by Lord 
Mansfieid, C. J., that the law of nations was 
part of the law of England, as appears from 
the quoted portions of the judgment of the 
court: 

“IT remember in a case before Lord Tal- 
3arbut, upon a motion to 
discharge the defendant (who was in execu- 


bot, of Buvot v. 


tion for not performing a decree), ‘Because 
he was agent of commerce, commissioned by 
the King of Prussia, and received here as 
such’; the matter was very elaborately ar- 
gued at the bar;.and a solemn, deliberate 
opinion given by the court. These questions 
arose anid were discussed.— Whether a min- 
ister could, by any act or acts, waive his 
privilege. —‘Whether being a trader was any 
objection against allowing privilege to a min- 
ister, personally.—‘Whether an agent of 
commerce, or even a consul, was entitled to 
the privileges of a public minister.—*What 
was the rule of decision: the act of Parlia- 
ment or the law of nations.’ Lord Talbot 
declared a clear opinion—‘That the law of 
nations, in its full extent, was part of the 
law of England.’—‘That the act of Parlia- 
ment was declaratory, and occasioned by a 
particular incident. —‘That the law of na- 
tions was to be collected from the practice 
of different nations, and the authority of 
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writers.” Accordingly, he argued and de 


termined from such instances, and the au 
thority of Grotius, Barbeyrac, 


Wiquefort, etc.; 


sinkershoek, 
no English 
writer of eminence upon the subject. 

“IT was counsel in this case, and have a 
full note of it. 

“T remember, too, Lord Hardwicke’s de 
claring his opinion to the same effect; and 
denying that Lord Chief Justice Holt ever 
had any doubt as to the law of nations be- 
ing part of the law of England, upon the oc- 
casion of the arrest of the Russian ambas- 
sador.”’ 


there being 


The same great judge reasserted this view 
in the later case of Heathfield v. Chilton, 
1767, (4 Bur. 2015) in which it is said: 
“Lord Mansfield—The privileges of public 
ministers and their retinue depend upon the 
law of nations; which is part of the common 
law of England. And the act of Parliament 
of 7 Ann. c. 12 did not intend to alter, nor 
can alter the law of nations. His lordship 
recited the history of that act, and the occa- 
sion of it, and referred to the annals of that 
time. He said there is not one of the pro- 
visions in that act which is not warranted 
by the law of nations.’ ” 

To the same effect is the opinion of Ful- 
ler, C. J., in Re Baiz, 1889, (135 U. S. 403, 
420). 

“Sections 4062, 4063, 4064, and 4065 were 
originally sections 25, 26, 27, and 28 of the 
Crimes Act of April 30, 1790, c. 9, 1 Stat. 118; 
and these were drawn from the Statute of 
Anne, c. 12, which was declaratory simply 
of the law of nations, which Lord Mansfield 
observed, in Heathfield v. Chilton, 4 Bur-- 
row, 2015, 2016, the Act did not intend to 
alter, and could not alter.” 

From the courts the doctrine passed into 


‘the text-books, and Blackstone, who had 


been counsel in both the cases cited, laid it 
down as undisputed law in his Commen- 
taries, (1765): “Therefore the law of na- 
tions (wherever any question arises which 
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is properly the object of its jurisdiction) 
full extent by 
the common law, and is held to be a part 
of the law of the land. And those acts of 
Parliament which have from time to time 


is here adopted in its 


been made to enforce this universal law, or 
to facilitate the execution of its decisions, are 
not to be considered as introductive of any 
new rule, but merely as declaratory of the 
old fundamental constitutions of the king- 
dom; without which it must cease to be a 
part of the civilized world. Thus in mercan- 
tile questions, such as bills of exchange and 
the like; in all marine causes, relating to 
freight, average, demurrage, insurances, bot- 
tomery, and others of a similar nature; the 
law merchant, which is a branch of the law 
of nations, is regularly and constantly ad- 
hered to. So too in-all disputes relating 
to prizes, to shipwrecks, to hostages, and 
ransom Uills, there is no other rule of de- 
cision but this great universal law, collected 
from history and usage, and such writers of 
all natioas and languages as are generally 
approved and allowed of.” 

And a more recent and highly considered 
authority—likewise a judge—says in sum- 
ming up the doctrine laid down in the case 
of The Queen v. Keyn, 1876, (L. R., 2 Ex. 
Div. 63.)—“As between nation and nation 
there are no laws properly so called, though 
there are certain established usages of which 
the evidence is to be found in the writings 
of persons who give the history of the rela- 
tions which have prevailed between nation 
and nation. Such usages are by the law of 
England a part of the law of England if no 
other law overrules them. 

“There are some particular subjects upon 
which the laws of each nation affect the in- 
terests of all other nations, and in respect of 
such subjects every nation exercises a power 
of concurrent legislation over all mankind 
which is recognized by all other nations. 
This legislative power may be exercised 
either in the way of positive enactment by 





the legislature or in the form of a judicial 
declaration. When direct legislation takes 
place the opinion of writers on international 
law as to what usages are just or convenient 
is useful as indicating to the legislature what 
are the limits within which other nations are 
likely to acquiesce in their legislation. When 
law upon such a subject has to be judicially 
declared it is the duty of the judges (in Eng- 
land at least) to recollect that they are de- 
claring a part of the law of their own coun- 
try, and that the statements of writers upon 
international law are valuable only in so far 
as they establish the existence as a historical 
fact of some positive usage, and that their 
opinion that a given usage would be just 
or convenient does not prove that it has in 
fact existed. If no such usage is shown to 
exist, the result will be that the general law 
must prevail, even though it may be shown 
that it is defective, and that it would be just, 
necessary, or expedient to supplement it by 
legislation.” (Stephen: History of the Crims- 
nal Law of England. 1883.) 

There must, therefore, be something the 
matter with a definition of law which would 
exclude therefrom a not inconsiderable part 
of the common law of England. 

It is common learning that the common 
law passed with the English colonists to 
America, and that they both claimed and re- 
ceived its benefits. The Constitution of 1789 
gives Congress the power “to define and 
punish piracies and felonies committed on 
the high seas and offenses against the law 
of nations.” 

The law of nations must thus have 
been regarded by the framers of the instru- 
ment as municipal law, for nations do not 
punish offenses against foreign laws. It is 
also elementary that when a statute or law 
is adopted by another nation the interpreta- 
tion of the law goes with it, and that tech- 
nical words are given the same meaning and 
construction that they had in the borrowed 
statute. The law of nations was part of the 
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common law of ‘England; it therefore be- 
came part of the municipal or domestic law 
of the United States, and was expressly 
recogniz-d as such by the provisions quoted 
from the Constitution. (See the interesting 
case of United States v. Smith, 1820, 5 
Wheat. 153, in which by Act of Congress of 
1819 “the crime of piracy as defined by the 
law of nations” 
death.) 


But the reasoning, however correct theo- 


was made punishable by 


retically, may be said not to accord with the 
practice of the United States. 
1871, (14 Wall. 


170) the Supreme Court had occasion to ex- 


In the case of The Scotia, 


amine a question of maritime law, and Mr. 
Justice Swayne thus expressed himself in de- 
livering the opinion of the august body of 
which he was a member: “Undoubtedly, no 
single nation can change the law of the sea. 
That law is of universal obligation, and no 
nations can create 
Like all the laws 


statute of one or two 
obligations for the world. 
of nations, it rests upon the common consent 
of civilized communities. It is of force, not 
because it was prescribed by any superior 
power, but because it has been generally ac- 
cepted as a rule of conduct. Whatever may 
have been its origin, whether in the usages 
of navigation or in the ordinances of mari- 
time states, or in both, it has become the law 
of the sea only by the concurrent sanction of 
those nations who may be said to constitute 
the commercial world.” 

~‘This is not giving to the statutes of 
a nation extraterritorial effect. It is not 
treating them as general maritime laws, 
but is the historical fact 
that, by common consent of mankind, these 
rules have been acquiesced in as of general 
obligation. Of that fact we think we may 
take judicial notice. Foreign municipal laws 
must indeed be proved as facts, but it is not 
so with the law of nations.” 

“The Paquette Habana decided in 1899 is, 
perhaps, the most recent, as it it certainly is 


recognition of 
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the most explicit acknowledgment of the 
The 
case arose out of a capture in the recent 
Spanish 
and the 


binding effect of international law. 


Spanish-American war of two 
boats, the 


“Lola.” The question before the courts was, 


“Paquette Habana” 
are fishing smacks in the absence of munici- 
pal law or treaty, protected from capture by 
the law of nations,\and is such a law of na- 


tions part of the municipal law of the 
United States? 
In the elaborate and singularly careful 


opinion of the late Mr. Justice Gray, who 
delivered the judgment of the court, the 
question is settled as clearly and authorita- 
tively 
thing. 

“International law is part of our law, and 


as a tribunal of justice can settle any- 


must be ascertained and administered by the 
courts of justice of appropriate jurisdiction, 
depending 
upon it are duly presented for their deter- 
For there 


as often as questions of right 


mination. this purpose, where 


is no treaty, and no controlling executive 
or legislative act or judicial decision, resort 
must be had to the customs and usages of 
civilized nations; and, as evidence of these, 
to the works of jurists and commentators, 
who, by years of labor, research, and experi- 
ence, have made themselves peculiarly well 
acquainted with the subjects of which they 
treat. Such works are resorted to by judi- 
cial tribunals, not for the 
their authors concerning what the law ought 


speculations of 


to be, but for trustworthy evidence of what 
the law really is.” 

It is to be noted that the learned justice 
not only declared international law to be part 
of our law, but also enumerated within the 
compass of a single paragraph the sources 
of international law as far as the American 
student or practitioner is concerned. Ques- 
tions of polity cannot well get before our 

* See a careful article by Mr. Everett P. Wheeler in 
1 Columbia Law Review, 141, on Law of Prize, as affect- 


ed by decision upon captures made ‘during the late war 
between Spain and the United States. 
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courts, for by our system of government 
there exists a complete separation of power, 
ind no one of the three divisions of our 
-overnment as defined by the Constitution— 
the judiciary—may 
delegate any function expressly or impliedly 
vested it in. Hence it follows that the 
judiciary may not be vested with, nor con- 
trol by its decisions a purely political matter. 
For instance, the political department of the 


legislative, executive, 


¢overnment settles boundary controversies 
between and foreign 
Mr. Chief Justice Marshall laid this down 
in language which has become classic: “In 


this governments. 


a controversy between two nations con- 
cerning national boundary, it is scarcely pos- 
sible that the courts of either should refuse 
to abide by the measures adopted by its own 
government. 

“There being no common tribunal to de- 
cide between them, each determines for itself 
on its own rights, and if they cannot adjust 
their differences peaceably, the right remains 
with the strongest. The judiciary is not that 
department of the government to which the 
assertion of its interests against foreign 
powers is confided; and its duty commonly 
is to decide upon individual rights, accord- 
ing to those principles which the political 
departments of the nation have established. 
If the course of the nation has been a plain 
one, its courts would hesitate to pronounce 
it erroneous. 

“After these acts of sovereign power over 
the territory in dispute, asserting the Ameri- 
can construction of the treaty by which the 
government claims it, to maintain the oppo- 
site construction in its own courts would cer- 
tainly be an anomaly in the history and prac- 
tice of nations. If those departments which 
are intrusted with the foreign intercourse 
of the nation, which assert and maintain its 
interests against foreign pcwers, have une- 
quivocally asserted its right of dominion 
over a country of which it is in possession, 
and which it claims under a treaty; if the 


legislature has acted on the construction 
thus asserted, it is not in its own courts that 
this construction is to be denied. A question 
like this respecting the boundaries of na- 
tions, is, as has been truly said, more a po- 
litical than a legal question; and in its dis- 
cussion ihe courts of every country must re- 
spect the pronounced will of the legislature.” 
(Foster and Elam v. Neilson, 1829, 2 Pet. 
253; compare also /n Re Cooper, 1891, 143 
U. S. 472, and The James G. Swan, 1892, 50 
Fed. 111.) 

Congress has been specifically empowered 
“to define and punish piracies and felonies 
committed on the high seas, and offenses 
against the law of nations; to declare war, 
grant letters of marque and reprisal, and 
make rules concerning captures on land and 
water.”’ (The Constitution, Art. I, Sec. 8.) 

It naturally follows that in these various 
matters the expressed will of Congress is 
binding upon citizens of the United States, 
and that courts of justice will give effect to 
an Act of Congress “as often as questions of 
right depending upon it are duly presented 
for their determination.” 

In the case of The Charming Betsy, 1804, 
(2 Cr. 64, 118) the great Chief Justice again 
said: “It has also been observed that an Act 
of Congress ought never to be construed to 
violate the law of nations if any other pos- 
sible construction remains, and consequently 
can never be construed to violate neutral 
rights, or to affect neutral commerce further 
than is warranted by the law of nations as 
understood in this country.” 

And in The Nereide, 1815, (9 Cr. 388, 423) 
tthe same eminent authority said: ‘Till such 
an act [of Congress] be passed, the court 
is bound by the law of nations, which is a 
part of the law of the land.” 

And as Mr. Bishop has gravely and impres- 
sively expressed it: “Doubtless if the legis- 
lature, by words admitting of no interpreta- 
tion, commands a court to violate the law 
of nations, the judges have no alternative 








but to obey. Yet no statutes have ever 
been framed in form thus conclusive; and if 
a case is prima facie within the legislative 
words, still a court will not take the juris- 
diction should the law of nations forbid.” 
Again: ‘All statutes are to be construed 
in connection with one another, with the 
common law, with the constitution, and with 
the law of nations.” 

As regards the third source—“judicial de- 
cisions,’’—it needs no argument in a country 
whose jurisprudence is based upon the ad- 
judged case, to convince even the casual 
reader of the authority of judgments of 
courts of competent jurisdiction, never- 
theless, the weighty words of Mr. Chief Jus- 
tice Marshall may well be quoted: “The law 
of nations is the great source from which 
we derive those rules respecting belligerent 
and neutral rights which are recognized by 
all civilized states throughout Europe and 
America. This law is in part unwritten, anc 
in part conventional. To ascertain that 
which is unwritten, we resort to the great 
principles of reason and justice; but, as these 
principles will be differently understood by 
different nations under different circum- 
stances, we consider them as being, in some 
degree, fixed and rendered stable by a se- 
ries of judicial decisions. The decisions of 
the courts of every country, so far as they 
are founded upon the law common to every 
country, will be received, not as authority, 
but with respect. The decisions of the 
courts of every country show how the law of 
nations, in the given case, is understood in 
that country, and will be considered in 
adopting the rule which is to prevail in this.” 
(Bentzon v. Boyle, 1815, 9 Cranch, 191, 198.) 

A fourth source consists of the “usages 
and customs of civilized nations,” for if 
communis error facit jus, it cannot be denied 
that usages and customs of nations long ac- 
cepted and acted upon and based and bot- 
tomed on, “the great principles of reason 
and justice” are of fundamental importance. 
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Af unmodified by the sovereign power of 
nation—for the nation can bind its citizens 
or subjects even although a foreign nation 
may hesitate to accept its interpretation oi 
a principie common to all—such usages and 
customs are not only the law, but the source 
of the law. If Congress has not manifested 
by statute a contrary intent, it is to be pre. 
sumed that the Congress accepts interna- 
tional law as it exists, and confides its in- 
terpretation in a case involving private 
rights to the judiciary as in the case of any 
other law. VThe absence of congressional 
legislation mez1s that international law is 
the common -~ of nations untrammeled by 
rule or reguiauon./ (Compare by analogy 
the language of Mr. Justice Field in speak- 
ing of absence of congressional action in 
matters of interstate commerce. Welton v. 
Missouri, 1875, 91 U. S. 275.) 

As evidence of “these usages and customs 
of civiliz:d nations,” the works of jurists and 
commentators are to be consulted, not in- 
deed for their speculations—Lord Salis- 
bury’s “prejudices of writers of text-books”— 
as to what the law should be, but “for trust- 
worthy evidence of what the law really is.” 
To this exposition of this function of the 
text-book writer whose influence is far-reach- 
ing and permanent as his digest of the law 
of nations is accurate and satisfactory, no 
objection can well be taken. The responsio 
prudentium is unknown to our system of ju- 
risprudence and the jus condere is unclaimed 
and unrecognized unless Lord Coke fare 
better with posterity than with his contempo- 
raries. 

The clear, crisp statement of Mr. Justice 
Gray regarding the weight properly due 
text-books and their authors does not indeed 
stand alone; but text-book writers still quote 
one another as if mere iteration of indi- 
vidual error or the prejudices of the 
writers of text-books make, in some mys- 
terious manner, the law of the world. 
“Their theories,” says Sir James Stephen 
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in his History of the Criminal Law of Eng- 
and, vol. II., p. 38, “all rest at last neither 
pon common usage, nor upon any positive 
institution, but upon some theory as to jus- 
tice or general convenience, which is copied 
by one writer from another with such varia- 
tions or adaptations as happen to strike his 
fancv. Moreover, the history of these theo- 
ries show how uncertain and variable they 
are.” 

Text-books are, however, evidence. Lord 
Coleridge, C. J., admirably and trenchantly 
said: ‘But there is no common law-giver 
to sovereign States and no tribunal has the 
power to bind them by decrees or coerce 
them if they transgress. The law of nations 
is that collection of usages which civilized 
States have agreed to observe in their deal- 
ings with one another. What these usages 
are, whether a particular one has or has not 
been agreed to, must be matter of evidence. 
Treaties and acts of state are but evidence 
of the agreement of nations, and do not in 
this country at least fer se bind the tribunals. 
Neither, certainly does a consensus of jur- 
ists: but ir is evidence of the agreement of 
nations on inteinationai points; and on such 
points, when they arise, the English courts 
give effect, as part of English law, to such 
agreements”. (The Queen v. Keyn, 1876, 
L. R. 2 Ex. Div. 63.) 

The first source enumerated by Mr. Jus- 
tice Gray is here put last not from any doubt 
that primacy or priority does not belong to 
it, but because a treaty with a foreign na- 
tion is by express constitutional provision 
law. “The judicial power shall extend to all 
cases, in law and equity, arising under this 
Constitution, the laws of the United States, 
and treaties made, or which shall be made, 








under their authority.” (Art. III., Sec. 2.) 

This clause has been construed by the 
Supreme Court to mean, that a treaty is 
nothing more nor less than a law of the land, 
equal but not superior in effect to an act of 
Congress; that as law it repeals a treaty or 
a previous act of Congress inconsistent with 
its terms, and that it is itself repealed in 
whole or in part by a subsequent treaty or 
act of Congress inconsistent with the stipula- 
tions of the treaty-law. (Foster and Elam v. 
Neilson, 1829, 2 Pet. 253, 314; Whitney 
Robertson, 1887, 124 U. S. 190; Geofroy v. 
Riggs, 1889, 133 U. S. 258, 266, and cases 
there cited.) 

It would seem, therefore, to be reasonably 
clear from the foregoing authorities—to 
quote what the writer of this article has else- 
where said—‘“that international law is part 
of the English common law; that as such it 
passed with the English colonists to Ameri- 
ca; that when, in consequence of a success- 
ful rebellion, they were admitted to the fam- 
ily of nations, the new republic recognized 
international law as completely as inte,sna- 
tional law recognized the new republic. Mu- 
nicipal law it was in England; municipal law 
it remained and is in the United States. No 
opinion is expressed on the vexed question 
whether it is law in the abstract; our courts, 
State and Federal, take judicial cognizance 
of its existence, and in appropriate cases en- 
force it, so that for the American student or 
practitioner it is domestic or municipal 
law.” 


a 
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' For international law as interpreted in law courts 
see the admirable and slngularly felicitions address of 
Hon. Simeon E. Baldwin before the International Law 
Association (Rouen, 1900,) on “The Part taken by 
Courts of Justice in the Development of International 
Law.” 
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JIM SMITH’S COON DEAL. 


By GEORGE BINGHAM. 


IM SMITH lived back in the hills north 
of the town. He was tall, ugly and 
honery, but was a first-class coon hunter. 
He brought a “whole passel” of coons to 
town one day to sell, and after canvassing all 
the groceries with no luck, he stood on the 
edge of the sidewalk and looked at the coons 
and cussed. Jim was too “tight-hearted” to 
give them to anybody, and he was about 
ready to tcss them into the wagon and drive 
back home, when a wise idea struck him. He 
chuckled, slapped his hand against his knee, 
and started toward the Court House with his 
coons. Some prominent citizens were on trial 
for barn-burning, and the court room in the 
little Kentucky town was crowded. 

Old Judge Moss, who occupied the bench, 
looked over his nose-glasses at the witnesses 
When the door at the 
main entrance opened and Jim Smith came 


in all his wiseness. 


in with his coons, the judge looked above the 
heads of the jurors and frowned and won- 
dered what that fellow wanted in there with 
all those nasty coons. 

Jim paid no attention to the surroundings, 
but drilled on down the aisle, around the rail- 
ings and approached his Honor from the 
rear. 
and whispered, “Jedge, I’ve got some mighty 


He bent over close to the judge’s ear 


fine coons here, and ‘lowed that you should 
git pickin’ choice.” 

The judge looked vexed and frowned 
again, but he was a politician and he knew 
that to refuse buying any of Jim’s coons 
meant that he would lose ten or twelve votes 
in the Sassafras Ridge precinct at the next 
election, so he said he believed he would 
take two of the smallest ones. 

“All right, jedge; I’ll carry them down to 
yore house right away, so you can have them 
fer supper.” 

The judge could not stand the “cattish” 
taste of coon meat, and his wife, he knew, 





grew sick at the thought of them. But busi 
ness was business; every vote would help. 
Jim Smith knocked at the door of the judge’s 
Mrs. Moss threw 


up her hands when she saw tall, grizzly-faced 


home five minutes later. 


Jim Smith standing there with a dozen or 
more coons. 
Miss Moss. Wy, the 
jedge, he wanted some good coon meat, as 
he’d been eatin’ cow and hawg so long, and 
tole me to fetch the whole bunch down here 
fer you to clean and cook fer his supper.” 
“TI guess you are mistaken in the place. 


“Good mornin’, 


Mr. Moss doesn’t want any coons.” 
“No, I hain’t 
W’y, I’ve knowed Jedge Moss and me an’ 


mistaken. Jedge Moss? 
my boys have been votin’ fer him ever since 
he first fer office. I 
say, don’t know Jedge Moss!” 


commenced runnin’ 

She stood and looked at the coons and at 
the man for a few seconds, and then said: 
“Well, what on earth does that man mean by 
sending all these old coons down here. He 
has surely gone crazy. But, if he sent them 
down here and wants them cleaned, bring 
them around here and I'll have them cleaned 
and cooked for him. I wouldn’t eat one of 
the nasty things for five dollars! And if he 
eats them, it will be at a side table.” 

“Yes, the jedge, he ‘lowed he hadn’t had 
any coon meat since he growed up, and he 
wanted you to cook a plenty so’s he could 
git his fill of them once.” 

Jim Smith then went through to the 
kitchen and piled the coons on the long table, 
and hurried to the Court House and again 
whispered to the judge. 

“Jedge, she looked at them and ‘lowed they 
wus so nice that she believed she’d take them 
all.”’ 

The judge paid him for the lot, and Jim 
Smith took his money and went to get drunk. 
He couldn’t stand all that prosperity. 
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THE UNITED STATES. 


By SAMUEL C, LEMLY, JUDGE ADvocaTE GENERAL, UNITED STATES Navy. 


criticise the 

decision of the Court of Claims 
in the case of Smith v. The United 
States, No. 21,636, | submit that this de- 


ITHOUT 


desiring to 


cision,’ in view of the long-established 
practice of the Department, based on its 
interpretation of article 43 of the Articles 
for the Government of the Navy, and other 
provisions of the statutes; in consideration 
of the opinions of Attorneys General on the 
subject of courts-martial, both in the Army 
and Navy (particularly an opinion rendered 
with respect to the contentions of the attor- 
ney in his case, Mr. Ormsby,” on this point, 
XIX. Ops., 472); and having regard to the 
distinct ruling of the Supreme Court upon 
the question (see Johnson 7. Sayre, 158 U. S. 
109, 117, post,) is not understood. 

[t should be borne in mind that the con- 
tention of the claimant in this case, upon 
which the decision of the court principally 
rests, is that under the provisions of article 
43 of the Articles for the Government of the 
Navy an accused person must be furnished 
with a copy of the charges and specifications 
upon which he is to be tried immediately 


upon his arrest for the alleged offense. The 
article referred to reads as follows: 
“The person accused shall be furnished 


with a true copy of the charges, with the 
specifications, at the time he is put under 
arrest; and no other charges than those so 
furnished shall be urged against him at the 
trial, unless it shall appear to the court that 
intelligence of such other charge had not 

™In the case of John Smith the Court of Claims held 
that the provisions of article 43 of the Articles for the 
Government of the Navy that “the person accused 
shall be furnished with a true copy of the charges, with 
the specifications, at the time he is put under arrest,” 
means that he shall be furnished with such copy im- 
mediately upon his arrest. 


2See Zhe American Bastille, THE GREEN Bac, Vol. 
XIV, p. 520, November, 1902. 


reached the officer ordering the court when 
the accused was put under arrest, or that 
some witness material to the support of such 
charge was at that time absent and can be 
produced at the trial; in which case reason- 
able time shall be given to the accused to 
make his defense against such new charge.” 
This article is to be considered, it is sub- 
mitted, in connection with Article 24, para- 
graph 2, which provides that no commander 
of a vessel shall inflict as a punishment con- 
finement for a period longer than ten days, 
unless further confinement be necessary in the 
case of a person to be tried by court-martial. 
The utter impracticability of furnishing an 
accused person with a copy of the charges 
and specifications against him immediately 
when he is caught red-handed in the com- 
mission of the offense, or else postponing 
such arrest until said paper can be prepared 
by the person having the necessary authority 
of law, is manifest, when it is remembered 
that general courts-martial may be convened 
only by the President, the Secretary of the 
Navy, or Commanders-in-Chief of fleets or 
squadrons (article 38), and that many vessels 
of the Navy are necessarily at times separated 
from the person so authorized to convene 
such courts, and to prefer charges and speci- 
fications. The practice of the Navy Depart- 
ment in this matter is as old as the law upon 
the subject (act of July 17, 1862, 12 Stats., 
604), and since the question was raised by 
the attorney for the claimant in this case, and 
submitted to the Attorney General, has been 
in accordance with the opinion of that offi- 
cer, dated January 18, 1890 (XIX. Ops. 472), 
wherein he holds “that there may be two 
arrests, namely (1) an arrest in an emer- 
gency, or upon discovery of the alleged 
wrongdoing, with a view to a preliminary 
examination, and, if necessary, the formula- 
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tion and specification of charges; (2) an ar- 
rest for trial; held, further, that article 43 in 
the provision declaring that ‘the person ac- 
cused shall be furnished with a true copy of 
the charges, with the specifications, at the 
time he is put under arrest,’ has reference to 
the arrest for trial, and not to the arrest in 
the first instance.” 

The the 


having been legally constituted, and having 


court-martial in case of Smith 
proceeded according to law and within its 
the Court of without 
jurisdiction. (See dissenting of 
Mr. Justice Peele, Court of Claims, No. 21,- 


1901, on demurrer, 36 


powers, Claims was 


opinion 


636, decided April 22, 
C. Cls., R, 328.) 

In the case of Johnson 7. Sayre, supra, 
the Supreme Court said. 

“The provision of article 43 of the Articles 
for the Government of the Navy, which pre- 
scribes that ‘the person accused shall be fur- 
nished with a true copy of the charges, with 
the specifications, at the time he is put under 
arrest,’ evidently ref2rs, ws appears by the veiy 
next article, to the time when he ‘is arrested 
for trial’ by court-martial, and not to the time 
of any previous arrest, either by way of pun- 
ishment or to await the action of a court of in- 
quiry. Rev. Stat., sec. 1624, arts. 24, 43, 44, 
56. Sayre, being already in custody to await 
the result of a court of inquiry, could not be 
considered as put under arrest for trial by 
court-martial, before the Secretary of the 
Navy had informed him of the report of the 
court of inquiry, and had ordered a court- 
martial to convene to try him. Immediately 
after that, and four days before the court- 
martial met, he was furnished with a copy 
of the charge and specification on which he 
was to be tried. This was a sufficient com- 
pliance with the article in question. And 
it is, at the least, doubtful whether the objec- 
tion that it had not been sooner delivered to 
him did not come too late, after he had ad- 
mitted before the court-martial that he had 
received a copy of the charge and specifica- 
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tion, and after objections to the jurisdiction 
of the court and to the form of the accusa- 
tion had been made and overruled, and he 
had pleaded not guilty, and the evidence for 
the United States had been introduced. 
“The court-martial having jurisdiction of 
the and of the offense 
charged, and having acted within the scope 


person accused 
of its lawiul powers, its decision and sen- 
tence cannot be reviewed or set aside by the 
civil courts, by writ of habeas corpus or other- 
wise.” 

No civil court “has any appellate jurisdic- 
tion over the naval court-martial, nor over 
offenses which such a court has power to 
(Wales v. Whitney, 116 U. S., 168.) 
The sentence of a court-martial, when duly 


try.” 


confirmed, “is altogether beyond the juris- 
diction or inquiry of any civil tribunal what- 


ever.” With the legal sentences of com- 
petent courts-martial “civil courts have 
nothing to do, nor are they in any way alter- 


able by them.” “If it were otherwise,” it is 
add21, “the civil courts would virtually a4- 
minister the rules and articles of war, irre- 
spective of those to whom that duty and 
obligation has been confided by the laws of 
the United States, from whose decisions no 
appeal or jurisdiction of any kind has been 
given to the civil magistrate or civil courts.” 
(Dynes «. Hoover, 20 How., 81, 82.) This 
ruling lias been abundantly affirmed and 
illustrated in later cases. (Winthrop’s Mili- 
tary Law, Vol. 1., p. 56.) 

The Regulations of the Navy, Chapter 
XXITII., “Naval Administration and Dis- 
cipline,” provide amply for the protection of 
the rights of both officers and enlisted men 
accused of offenses against law and order. 
Article 1073 of said Regulations, as amend- 
ed, provides: 

“1073. (1) In order to avoid unnecessary 
recourse to courts of inquiry and general 
courts-martial, it is directed that where an 
officer or other person shall be reported for 
his immediate com- 


grave misconduct to 
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manding officer, the latter shall institute a 
careful inquiry into the circumstances on 
which the complaint is founded. To this end 
he shall call upon the complainant for a 
written statement of the case, together with 
a list of his witnesses, mentioning where they 
may be found, and a memorandum of any 
documentary evidence bearing upon the case 
which it may be in his power to produce. 

“(2) He shall also call upon the accused 
for such counter statement or explanation as 
he may wish to make, and for a list of the 
persons he desires to have questioned in his 
behalf. Ii the accused does not desire to 
submit a statement, that fact should be set 
forth in writing.” 

But the preliminary investigation called for 
by these requirements, in themselves just to 
the accused and promoting the interests of 
discipline, necessarily preclude the immedi- 
ate delivery of charges and specifications. In 
the case of Smith, it is understood that the 
vessel on which he was serving was on de- 
tached daty at some distatice froia the con 
vening authurity; and this must often occur 
in practice. By article 38 of the Articl: 3 foi 
the Government of the Navy, the President, 
the Secretary of the Navy, and Commanders- 
in-Chief of fleets and squadrons alone are 
empowered to order trials by general court- 
martial, and under naval practice they alone 
may prefer and sign charges. It is physically 
impossible, in most cases, to deliver charges 
and specifications to an offender at the time 
he is put under arrest, if these words be taken 
to mean his apprehension when the offense 
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is discovered. It will hardly be contended 
that the law contemplates deferring arrest of 
offenders in all cases until the circumstances 
of the offense can be properly investigated, 
communication had with the convening au- 
thority, and formal charges and specifications 
prepared and returned. 

It may be added that while there may in 
isolated cases and on distant stations be 
abuses of authority, it has been the uniform 
practice of the Navy Department to care- 
fully guard against such, and in this particu- 
lar instance, whatever glamour may to the 
lay (non-military) mind appear to surround 
Smith’s offense, as shown by the proceed- 
ings in the case, including his statement, as 
published in full in the decision of the court, 
there is disclosed merely the plain case of an 
enlisted man, serving as a fireman in the 
Navy, deliberately refusing duty, which, as 
the vessel was in port at the time, was not of 
an onerous character. If, under such circum- 
stances, enlisted men are to be allowed to 
judg> y.hether orders given them are or ate 
not appropriate, and whether or not they 
should be obeyed, there would be an end to 
discipline in the Navy. 

It is understood that if the wish of this de- 
partment ir the matter is followed, the case 
of Smith will be appealed to the Supreme 
Court of.the United States for final deter- 
mination. In any event, those representing 
the interests of the Navy and the Navy De- 
partment in the premises can have no other 
purpose or desire than to be governed strict- 
ly by the provisions of law on the subject, as 
interpreted by the highest judicial authority. 
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REVEALED BY A FLASH OF LIGHTNING. 


By THomas W. Luoyp. 


HE truth of the familiar saying, that 

“murder will out,” is well illustrated 
by a case that was tried in Sullivan county, 
Pennsylvania, nearly fifty years ago, and 
which is absolutely unique in the annals of 
crime. 

At the time referred to, there lived in Elk- 
land township, Sullivan county, a German 


cobbler and his young and pretty wife. The 
husband’s name was John Vitengruber and 
he was-of a rather shiftless nature and 
strongly addicted to drink. They had one 
child, a boy about three years of age. The 


wife was about fifteen years younger than her 
husband, and they frequently quarreled. 
Some time after coming to Sullivan county 
they were visited by a young carpenter 
named John Ramm. Having come from the 
same section in Germany in which the Viten- 
grubers had lived, Ramm was permitted to 
make his home with them. But soon after 
his arrival the quarrels between husband and 
wife became more frequent and bitter, and 
strange stories began to be whispered about 
concerning Ramm, the boarder. 

One Sunday Vitengruber suddenly disap- 
peared. His wife and Ramm said he had 
gone over into an adjoining county to work 
at his trade. 
about a month afterward, when a neighbor 
noticed that Ramm was not only wearing 
Vitengruber’s clothing, but that he also car- 
ried his watch. This led to the arrest of 
Ramm and Mrs. Vitengruber, but there was 
nothing to show that their story was untrue, 
and they were discharged. 

For some time afterward the pair con- 
tinued to live in the log hut in the woods, and 
then something startling occurred. It was 
four months after the disappearance of Viten- 


gruber that Joseph McCarthy was traveling, 


This story was believed, until 





one night, through the woods, near the hut 
where Mrs. Vitengruber lived with her par- 
amour. There was a terrible storm in prog- 
ress, and trees and limbs were being blown 
in every direction. A zigzag path led through 
the woods, directly past the little log house, 
and it was while wandering about in search 
of this path that McCarthy saw something 
that made his hair raise. The rain was falling 
torrents. Suddenly McCarthy caught a 
sickening odor that seemed to come from an 
As he stood there, 


in 


overturned hemlock tree. 
a vivid flash of lightning lit up the forest and 
directly in front of him, uncovered by the 
uptorn roots of the overturned tree, Mc- 
Carthy beheld the decomposed remains of a 
human body. It was just for an instant that 
McCarthy was able to see it, but that instant 
was enough to frighten him so badly that he 
ran blindly through the woods, coming out 
into a clearing near his own home. 

Next morning, in company with a neigh- 
bor, McCarthy returned to the fallen tree, 
but the body was gone. Ina shallow furrow, 
however, the imprint remained, and a ciose 
inspection revealed startling evidences of 
crime. The men found the nails of a human 
being, together with a bunch of hair and caps 
of hard skin that had evidently covered inu- 
man heels. The hair was exactly the same 
color as the hair of Vitengruber. An effort 
had been made by somebody, that very morn- 
ing, to chop off the trunk of the fallen tree, 
so that the upturned roots would fall back 
over the open grave, but this effort had been 
unsuccessful. The men examined the chips 
and, from their peculiar shape, determined 
that they had been made by Ramm, who was 
an experienced axman. 

The arrest of Ramm and Mrs. Vitengruber 
followed and their trial came up at the next 
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term of court before Judge David Wilmot, 
the author in Congress of the famous “Wil- 
mot proviso.” 

But the Commonwealth 
prove the corpus delicti, for even if there had 
been a human body under the tree, there was 
The 


was unable to 


no proof that it was Vitengruber’s. 
attorneys for the Commonwealth were at 
their wits’ ends, and it looked as though the 
defendants would be acquitted, when a new 
and sensational turn in the case occurred. 
The last witness called by the Common- 
wealth was the four-year-old son of Mrs. 
Vitengruber. Judge Wilmot was at first in- 
clined to rule out the witness, on account of 
his extreme youth, but finally decided to hear 
his testimony. During the interval between 
the time oi Mrs. Vitengruber’s arrest and her 
trial at court, the boy had been in charge of a 
minister of the gospel, and his appearance in 
court was the first time the mother had seen 
her child for two months. 
agitated when he was placed on the stand, 
The 
boy was called to testify as to several articles 
of wearing apparel. 
the lad said belonged to his father. Then the 


She was much 
and soon began to sob convulsively. 
One was a coat, which 


lawyer held up a pretty red cap and immedi- 
ately the child cried: 

“That’s mine, that’s mine! My 
made it for me,” and 
hands to seize the cap. 

But before he had crossed the space be- 
tween the witness stand and the attorney’s 


mother 


ran, with extended 
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table, Mrs. Vitengruber had rushed towards 
him and caught him in her arms. She kissed 
him over and over, and then suddenly turn- 
ing, and pointing at Ramm, she shrieked: 

“He done it! He killed my husband and 
threw him in the lake! Oh, my God, help 
me! The priest, the priest!” 

With these tragic words the woman fell to 
the floor, her boy still clutched in her arms. 
She soon became unconsious and was Car- 
ried from the court-room. 

So intense was the excitement which fol- 
lowed that Judge Wilmot adjourned the 
court until Monday morning, it then being 
late Saturday afternoon. That night Mrs. 
Vitengruber made a full confession, acknowl- 
edging her relations with Ramm, and her 
assistance in burying her husband’s remains 
under a tree, after he had killed by 
Ramm. Subsequently, after the storm had 
uncovered the body, they rolled the corpse 
into a bed-tick and took it out into the lake 


been 


and threw it overboard. Before court’ con- 
vened on Monday morning, Ramm had also 
confessed, telling how, during a quarrel 
about Mrs. Vitengruber, he had struck her 
husband on the head with an axe and killed 
him. Ramm was hanged in the jail yard at 
Laporte, Sept. 14, 1856. 

Mrs. Vitengruber escaped the fate of her 


Her 


dramatic confession in the court room caused 


paramour, because she became insane. 


her collapse. 
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IV. 


By VAN VECHTEN VEEDER. 


HE lawyers who came to the bench 

during the decade subsequent to 1845 
were uniformly of a very high order of abil- 
ity; in fact, no similar period of the court’s 
history can show the accession of five abler 
lawyers than Nelson, Grier, Woodbury, Cur- 
tis and Campbell. Nelson and Grier were 
fortunately vouchsafed long and _ distin- 
guished careers, but the service of the others 
was too brief to enable them to make any 
very extensive contribution to Federal juris- 
prudence. 

Justice Nelson’s (1845-72) career is one of 
the most remarkable in judicial annals. Be- 
ginning his judicial service as a circuit judge 
at the age of thirty, he succeeded William L. 
Marcy as a justice of the Supreme Court of 
New York eight years later; after serving in 
this position for six years he was advance“ 
to chief justiceship, and presided for eight 
years. With, therefore, twenty-two years pre- 
vious experience as a state judge, he was ap- 
pointed associate justice of the United States 
Supreme Court in 1845, and finally termina- 
ted his judicial career in 1872 as a member 
of the Joint High Commission selected to 
arbitrate the Alabama claims. He was thus 
in active judicial service for a little short of 
fifty years. I know of only one instance in 
which such service has been exceeded. Wil- 
liam Cranch, most widely known as an early 
reporter of the decisions of the Supreme 
Court, served continuously in the United 
States Circuit Court for the District of Co- 
lumbia for a period of fifty-four years. With- 
out any conspicuously brilliant qualities, 
Justice Nelson was a learned, practical and 
efficient member of the court, and bore his 
full share of its labors. He succeeded Justice 
Baldwin in support of Chief Justice Taney’s 


constitutional views. In the Dred-Scott case 
he concurred in the chief justice’s opinion, 
believing that if Congress possessed power 
under the Constitution to abolish slavery, “it 
must necessarily possess the like power to 
establish it.” During the civil war his con- 
servatism and life-long political affiliations 
led him to oppose many of the government’s 
acts, but his relations with the administration 
were as harmonious as his loyalty was un- 
doubted. Justice Nelson was learned in in- 
ternational law and admiralty, but his most 
conspicuous service was in the domain of 
patent law. A good idea of his work may be 
obtained from the cases in the note below. * 
Justice Grier (1846-70) does not seem to 
be as widely known as the merit of his work 
warrants. Among lawyers who have had oc- 
casion to study the reports of his time he is 
known as one of the most learned and acute 
judges of this bench. To a judicial expe- 
rience of nearly forty duration he 
brought a varied culture and scholarly habits 
of mind. To his linguistic accomplishments 


years 


™New Jersey Steam Navigation Company 7. Mer- 
chants’ Bank, 6 Howard 344; The Eagle, 8 Wallace 15; 
The Prize Cases, 2 Black 633; The Plymouth, 3 Wal- 
lace 20; State of Georgia v7. Stanton, 6 74. 50; The. Pas- 
senger Cases, 7 Howard 283; Dred Scott 7. Sanford, 19 
ib. 393; Tayloe 7. Insurance Company, 9 74. 390; The 
Collector v. Hay, 11 Wallace 113; Woodruff 7. Par- 
ham, 8 Wall. 123; Meazie Bank v. Fenno, 8 76. 533; 
Freeman v. Howe, 24 Howard 45: State of Pennsylvania 
v. Wheeling Bridge Company, 18 Howard 421; Hugg 7. 
Augusta Insurance Company, 7 74. 595: Bank of Com- 
merce v. New York City, 2 Black 620; Bank Tax Case, 
2 Wallace 200; The Justices 7. Murray, 9 76. 274; 
United States 7. Baker, 5 Blatchford 6. See also his 
charges on the fugitive slave laws in 1 Blatchford 635 
and 2 76. 559, and on treason in 5 Blatchford 549. 

Some of his leading cases in the Supreme Court of 
New York are Thomas v. Dakin, 22 Wendell 9; Schief- 
flein v. Carpenter, 15 76. 400; Browne v. Potter, 17 20. 
164; Fleet 7. Hegeman, 14 76. 42; Aymar v. Sheldon, 12 
ib. 439; Masterton 7. Mayor of Brooklyn, 7 Hill 62; 
Hutchins v. Hutchins, 7 76. 104. 
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may have been due his mastery of his native 
tungue; at all events, no other justice of the 
court has surpassed the ease, accuracy and 
finish of his written style. It is, indeed, 
surprising that among so many men of ster- 
ling ability the court should have had so few 
scholarly writers. Marshall, Taney, Curtis 
and Miller disclosed the utmost possiblities 
of severely plain and massive discourse, and 
Story, Bradley and others have illustrated 
the effect of a more elaborate and ornamental 
manner of speech. But a style which cannot 
be labeled with the marks of either of these 
extremes, which is easy but accurate, concise 
but not bare, and which, above all, is 
characterized by an indefinable air of distinc- 
tion, has been rare. Justice Grier’s learning 
and research were beyond doubt, but they are 
not forced upon the reader in a mass of 
needless quotations and the mechanical ci- 
tation of a multitude of authorities. He 
gives, not the raw materials of an argument 
or exposition, but the results of his search 
for a guiding principle, reduced to form, and 
supported by illustrations and authorities 
which are the result of discrimination and 
taste. His expositions are always clear in 
statement and confined to the issues; proba- 
bly no other justice contributed less dicta to 
the reports. The affectionate and eulogistic 
resolution in which the bar expressed its re- 
gret upon the occasion of his retirement re- 
ferred particularly to “his rich and varied 
learning, his clear comprekension oi legal 
principles, his power of close reasoning and 
forcible expression, his uprightness, simplic- 
ity and independence of character, his zeal 
and faithfulness in the discharge of his ju- 
dicial duties, his pure and blameless per- 
sonal life, and his kind and courteous bear- 
ing to members of the bar.” 

His dissenting opinion in Gaines v. Hen- 
nen, 20 Howard, 591, is a characteristic 
specimen of his style. “I wholly dissent,” 
he said, “from the opinion of the majority 
of the court in this case, both as to the law 
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and the facts. But I do not think it neces- 
sary to. vindicate my opinion by again pre- 
senting to the public view a history of the 
scandalous gossip which has been buried un- 
der the dust of half a century, and which a 
proper feeling of delicacy should have suf- 
fered to remain so. I therefore dismiss the 
case, as I hope, for the last time, with the 
single remark that if it be the law of Louisi- 
ana that a will can be established by the dim 
recollections, imaginations or inventions of 
anile gossips, after forty-five years, to dis- 
turb the titles and possessions of bona fide 
holders, without notice, of an apparently in- 
defeasible legal title, ‘haud equidem invideo, 
miror magis.’” 

In accepting Justice Grier’s resignation, 
President Grant publicly recognized “the 
great public service which you were able to 
render to your country, in the darkest hour 
of her history, by the vigor and patriotic 
firmness with which you upheld the just 
powers of the government and vindicated the 
right of the nation to maintain its own ex- 
istence.”” This has reference to Justice 
Grier’s memorable opinion in the Prize 
Cases, involving the President’s right to insti- 
tute a blockade, and the rights and liabilities 
of neutrals with respect thereto. The crisis 
involved in the determination of these cases 
has been graphically described by Richard 
Henry Dana, to whose distinguished advo- 
cacy the result was mainly due. “The gov- 
ernment is carrying on a war. It is exert- 
ing all the powers of war. Yet the claim- 
ants of the captured vessels not only seek 
to save their vessels by denying that they are 
liable to capture, but deny the right of the 
Government to exercise war powers—deny 
that this can be, in point of law, a war... . 
Contemplate the possibility of the Su- 
preme Court deciding that this blockade 
is illegal! What a position it would put us 
in before the world, whose commerce we 
have been illegally prohibiting, whom we 
have unlawfully subjected to a cotton famine 
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and domestic dangers and distress for two 
vears! It would end the war, and where it 
would leave us with neutral powers, it is 
fearful to contemplate.” 

This problem was solved by Justice Grier, 
speaking for the majority of the court, in an 
opinion which constitutes a valuable addi- 
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President was bound to meet it in the shape 
it presented itself without waiting for Con- 
gress to baptize it with a name, and no 
name given to it by him or them could 
change the fact. It is not the less a civil 
war, with belligerent parties in hostile array, 
because it may be callled an ‘insurrection’ by 
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tion to international jurisprudence. ‘The 
greatest of civil wars,” he said, “was not 
gradually developed by popular commotion, 
tumultuous assemblies, or local unorganized 
insurrections. However long may have 
been its previous conception, it nevertheless 
sprung forth suddenly from the parent brain, 
a Minerva in the full panoply of war. The 
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one side, and the insurgents be considered 
as rebels or traitors.” After referring to 
Queen Victoria’s proclamation of neutrality, 
and similar declarations or silent acquies- 
cence by other nations, he continued: “Af- 
ter such an official recognition by the sov- 
ereign, a citizen of a foreign state is estopped 
to deny the existence of a war, with all its 
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consequences as regards neutrals. They 
cannot ask a court to affect technical ignor- 
ance of a war which all the world acknowl- 
edges to be the greatest civil war known in 
the history of the human race, and thus crip- 
ple the arm of the Government and paralyze 


its power by subtle definitions and ingenious 





ment, organized armies and commenced hos- 
tilities, are not enemies because they are 
traitors; and a war levied on the Govern- 
ment by traitors in order to dismember and 
destroy it, is not a war, because it is an in- 


surrection.”’ 
In marked contrast to the strained con- 
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sophisms. ‘The law of nations is also called 
the law of nature; it is founded on the com- 
mon consent as well as the common 
sense of the world. It contains no such 
anomalous doctrine as that which this court 
is now for the first time desired to pronounce, 
to wit: that insurgents who have risen in re- 
bellion against their sovereign, expelled her 
courts, established a revolutionary govern- 
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| struction of the law of treason which so long 
| stained the annals of English jurisprudence, 
is his lucid statement, in United States v. 
Hanway, 2 Wallace, Jr., 204, of the Ameri- 
can doctrine. The defendant was charged 
with participation in an armed opposition to 
an enforcement of the fugitive slave law. 
“The conspiracy and the insurrection con- 
nected with it,” Justice Grier charged the 
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jury, “must be to effect something of a pub- 
lic nature, to overthrow the government, or 
to nullify some law of the United States, and 
totally hinder its execution or compel its re- 
peal. A band of smugglers may be said to 
set the laws at defiance, and to have con- 
spired together for that purpose, and to re- 
sist by armed force the execution of the 
revenue laws; they may have battles with 
the officers of the revenue, in which numbers 
may be slain upon both sides; and yet they 
will not be guilty of treason, because it is not 
an insurrection of a public nature, but mere- 
ly for private lucre or advantage. A whole 
neighborhood of debtors may conspire to- 
gether to resist the sheriff and his officers in 
executing process on their property—they 
may perpetrate their resistance by force of 
arms ...and yet they will be liable 
only as felons, and not as traitors. Their 
insurrection is of a private, not ur a pubiic, 
nature; their object is to hinder or remedy a 
private, not a public, grievance. A number 
of fugitive slaves may infest a neighborhood, 
and may be encouraged by the neighbors in 
combining to resist the capture of any of 
their number; they are guilty of a 
felony and liable to punishment, but not as 
traitors. Their insurrection is for a private 
object and connected with no public purpose. 
It is true that constructively they may be 
said to resist the execution of the fugitive 
slave law, but in no other sense than the 
smugglers resist the revenue laws and the 
anti-renters the execution laws. Their in- 
surrection, their violence, however great 
their numbers may be, so long as it is mere- 
ly to attain some personal or private end of 
their own, cannot be called levying war. 
Alexander the Great may be classed with 
robbers by moralists, but still the politica! 
distinction will remain between war and rob- 
bery. One is public and national, the other 
private and personal.” 

After the argument of the McCardle case, 
6 Wallace 318; 7 ib. 509, which involved the 





constitutionality of the Reconstruction Acts, 
the opinion became prevalent that the judg- 
ment would be averse to the government. 
Pending the consideration of the case by the 
court an act was therefore introduced in 
Congress repealing so much of the law as 
authorized an appeal to the Supreme Court 
on writs of habeas corpus, together with the 
exercise of jurisdiction on appeals already 
taken. When the court’s attention was 
called to the pending act, the majority voted 
to await the action of Congress. To this 
action Justice Grier entered a vigorous pro- 
test, which he read in court. “This case,” 
he said, “was fully argued in the beginning 
of this month. It is a case that involves the 
liberty and rights, not only of the appellant, 
but of millions of our fellow citizens. The 
country and the parties had a right to ex- 
pect that it would receive the immediate and 
solemn attention of this court. By the post- 
ponement of the case we shall subject our- 
selves, whether justly or unjustly, to the im- 
putation that we have evaded the perform- 
ance of a duty imposed on us by the Consti- 
tution, and waited for legislation to interpose 
to supercede our action and relieve us from 
our responsibility. I am not willing to be a 
partaker either of the eulogy or opprobium 
that may follow, and can only say: 
‘Pudct hace opprobia nobis, 
Et dici potuisse; et non potuisse repelli.’” * 


Justice Woodbury’s (1845-51) short ser- 
He 
had already proved the variety and extent of 


vice gave promise of great distinction. 


* Among other cases of interest in which Justice 
Grier formulated his views may be mentioned State of 
Texas v. White, 7 Wallace 700; State of Pennsylvania 
v. Wheeling Bridge Company, 18 Howard 421; Rundle 
v. Delaware and Raritan Canal Company, 14 7é. 80; 
The License Cases, 5 #4. 504: The Passenger Cases, 7 7d. 
283; Gordon v. United States, 7 Wallace 193; Chenango 
Bridge Company zv. Binghamton Bridge Company, 3 76. 
71; Dred Scott v. Sanford, 19 Howard 393; Jackson v. 
James, 20 76. 296; Marshall v. Baltimore and Ohio Rail- 
road Company, 16 76. 314; Richardson v. Goddard, 2 
76. 28; The Magnolia, 20 7+. 296; Barnard 7. Adams, 10 
76, 270; O’Reilly v. Morse, 15 76. 62; Corning 7. Burden, 
15 #6. 252. 
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his powers in all three departments of gov- 
ernment, and his untimely death has never 
ceased to be a matter of regret. His very 
able dissenting opinions in Waring v. Clark, 
5 Howard 441, and Luther v. Borden, 7 1b. 1, 
have been justly admired; and the reports 
contain abundant evidence of his judicial 
powers.’ 

The careers of Justices Curtis (1851-57) 
and Campbell (1853-61) present some points 
of similarity. After varied and distinguished 
services at the bar of their respective States, 
both were appointed to the Federal bench at 
the early age of forty-two; both resigned 
from the bench within a few years, and both 
subsequently added materially to their fame 
by distinguished services at the bar of the 
court in which they had served in a judicial 
capacity. They were alike men of massive 
intellect, profound learning, judicial instincts 
and sound judgment. 

In Benjamin R. Curtis we have to con- 
sider a lawyer who, all things considered, 
has not been surpassed, if indeed he has been 
equalled, by any other judge in the history 
of the Supreme Court. The late Justice Mil- 
ler, who, among his successors on this bench 
most closely resembled him in intellect, has 
expressed the opinion that Curtis was “the 
first lawyer of America, of the past or the 
present time. In analytical capacity to dis- 
cover the principles of law which were in- 
volved in every case that came before him, 
and take a correct and truthful view of the 
facts of such a case, however complicated, 
and, above all, in the power of presenting 
these principles and facts to the court. and 
jury, and impressing them by sound and con- 
vincing argumentation, Judge Curtis has 

* Jones v. Van Zant, 5 Howard 215; New Jersey 
Steam Navigation Company v. Merchants’ Bank, 
6 Howard 344; The License Cases, 5 #4. 504; Planter’s 
Bank 7. Sharp, 6 76. 301: Wilkes v. Dinsman, 7 70. 89; 
East Hartford v. Hartford Bridge Company, 10 74. 511; 
Leroy v. Beard, 8 7. 451; United States v7. Libby, 1 
Woodbury and Minot 221; United States v7. New Bed- 


ford, 74. 401; Tufts v. Tufts, 3 74. 456; Stillman 7. 
White Rock Manufacturing Company, 76. 538. 
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never had an equal in this country. He 
had the capacity to see the points which were 
decisive of the case, and the manly courage 
to discard everything else. The highest 
tribute to his learning and skill as a lawyer 
and his frankness with the court that I can 
think of, and which I can say with strict 
truth, is this: that of the many causes I have 
heard him argue in the Supreme Court all 
were decided upon some ground discussed 
by him as material to the result. He se- 
lected his own field of battle, and, whether 
he won or lost, the issue was fought out on 
that ground. ... Judge Curtis was not a 
man of brilliant talents, though possessed of 
a vigorous intellect. ... His superiority 
as a lawyer was mainly due to the depth of 
his learning in the law, his capacity for dis- 
covering the principles involved in a case, 
and the training and discipline of his mind 
and habits. In the mere learning of the law 
he undoubtedly had his equals, possibly his 
superiors, among his contemporaries and 
rivals. But in the careful, skillful, unceas- 
ing training in mental, moral discipline, such 
as the athlete receives at the hands of his 
trainer, I doubt if any one approached 
him. . . . If an oral argument was made, it 
was the perfection of system and classifica- 
tion. Everything was considered and ad- 
justed to its right place for delivery, and so 
presented as to leave no occasion for repeti- 
tion. The substance of what should be said 
was thought over so often, and the force of 
the very words to be used in some places so 
well considered, that no gaps were left in the 
argument. . . . He rarely found it necessary 
in an argument in the United States Supreme 
Court to occupy over forty minutes, and I 
recollect only two cases in which he spoke 
beyond an hour. This was the result of the 
perfect use of language and power of clear 
presentation of his case arising out of train- 
ing and discipline.” 

An examination of Judge Curtis’ work at 
the bar and on the bench will substantiate 
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all the elements of this high estimate of his 
powers. Webster said of him that “his great 
mental characteristic was clearness”—clear- 
ness of thought and clearness of expression. 
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Not only had he thoroughly mastered legal 
principles, but he possessed undoubted 
genius in their acute and comprehensive ap- 
plication. “Whenever I have heard Judge 
Curtis state his proposition on a subject 
which I had myself made a matter of study,” 





| said Richard Henry Dana, “I listened ‘to’ it 
with something of that surprise and delight 
with which one who has labored through the 


slow and repetitious process df arithmetic 
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sees his work done before his face by the 
methods and signs of algebra.” 

His rigorous logical method was enforced 
in a style of surpassing simplicity and power. 
“Vigorous, but not impassioned; massive, 
without ruggedness; devoid of ornament, 
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but distinguished for that purity of taste and 
that perfect propriety which nothing but 
familiarity with the classics can impart—his 
choice and suggestive words had the force of 
illustrations and rendered figures unneces- 
sary. He never overlaid his argument with 
superfluous words, or stretched it beyond its 
strength, or weakened it by exaggeration, or 
made it subservient to the parade of his own 
learning or ingenuity; but having clearly and 
forcibly presented it was content to leave it 
to stand on its own merits.” He never ap- 
pealed to passion or prejudice, nor lost his 
temper, nor indulged in personalities; and 
the fairness, calmness and earnestness with 
which he presented a case enhanced the 
weight of his argument and made for con- 
viction. 

With his marked resemblance to Marshall 
in character and intellect, his appointment to 
the bench aroused the liveliest expectations. 
It may, perhaps, be doubted whether, in Mar- 
shall’s place, he would have exhibited the 
originality and breadth of mind necessary in 
the creation of a new department of juris- 
prudence. His career was not entirely tree 
from the disfiguring traces of a mind thor- 
oughly imbued with the spirit of the common 
law. Upon more than one occasion during 
the civil war his intense conservatism Jed 
him to advocate the total subordination of 
the instinct and necessity of self defence on 
the part of the government in a critical and 
unprecedented emergency to the strict legal 
rules of peaceful times. Indeed, his retire- 
ment from the bench mainly, it would seem, 
in consequence of the apparently irreconcil- 
able difference of opinion among his breth 
ren, is evidence of a certain lack of moral 
fibre. Within less than a decade after his 
retirement the composition of the bench had 
undergone a complete change. Had he re- 
mained on the bench it admits of no doubt 
that he would have been one of the most con- 
spicuous figures in the court’s history. As 
it is, the record of his judicial service is con- 


fined to fifty-one opinions in the Supreme 


Court of the United States, from the 
twelfth to the nineteenth Howard, and two 
volumes of reports on circuit. These opin- 
ions cover a wide range of subjects with 
uniform ability. 
ful dissenting opinion in the Dred Scott case 
was unquestionably his most conspicuous ef- 
fort, but some other opinions have exercised 
great influence. In Cooley v. Board of War- 
dens of Philadelphia, 12 Howard 299, for in- 
stance, he solved the difficulty which the 


| court had hitherto experienced in their con- 





struction of the commerce clause. He 
pointed out that the nature of a Federal 
power depended upon the subjects over 
which it was exercised. Hence, as com- 
merce embraced a multitude of subjects, it 
was evident that over some, such as pilots, 
the concurrent power of the State extended, 
while others, such as imports in the hands 
of the importer, were exclusively under the 
control of the Federal Government.* 

The two volumes of reports of his cases 
on his circuit ‘afford, perhaps, a better indi- 
cation of the quality and extent of his judi- 
cial powers than his work on the supreme 
bench. He began his work on circuit in the 
midst of the violent public excitement aris- 
ing out of the attempt to enforce the fugi- 
tive slave law in Massachusetts. The fugi- 
tive slave Shadrach had been forcibly res- 
cued from the custody of the Federal author- 
ities, and many leading Bostonians had been 
indicted for the offence. The admirable ju- 
dicial temper with which, unmoved by pub- 
lic clamor, he approached this duty is indi- 
cated by his letter to his uncle, George Tick- 
nor: “My duty is to administer the law. This 
will be done. Whether they are legally guilty 

' Some of the principal opinions of Justice Curtis are 
Murray v. Hoboken Land Company, 18 Howard 272; 
State of Florida v. State of Georgia, 17 #6. 478; General 
Mutual Insurance Company v. Sherwood, 14 76. 551; 
Philadelphia, ef. Railroad Company v. Howard, 13 7d. 
307; Steamboat New World v. King, 16 74. 469; The 
Barque Laura, 19 26. 22; Curran v. State of Arkansas, 


15 26. 304; Lawrence v. Minturn, 17 76. 100; The Free- 
man v. Buckingham, 18 74. 183. 





His luminous and power- 
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of the charge, whether either of them ought 
io be convicted, whether they will be con- 
victed, are matters respecting which I have 
no responsibility whatever, and I can say 
with perfect truth, no wish whatever, save 
that justice will be done. But I desire and in- 
tend, so far as in me lies, to have the law 





his refusal to permit the defendant’s counsel 
to argue the constitutionality of the fugitive 
slave law to the jury, he delivered a masterly 
opinion on the respective functions of court 
and jury which demonstrated, at the very 
outset, his preéminent qualifications for judi- 
cial office. United States v. Morris, 1 Curtis 
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administered; if they are not guilty, for their 
acquital; if otherwise, for their conviction; 
and I think it will be done with great quiet- 
ness and calmness, and I believe with the 
same steadiness in their cases as in those of 
the colored men who are accused of the same 
offence.” In the ensuing trial, in support of 
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23. His charge to the jury in the case of 
the United States v. McGlue, 1 Curtis I, 
upon the limits and application of the de- 
fense of insanity in cases of homicide, is one 
of the clearest expositions of this subject to 
be found in the books. Among the varied 
topics with which he dealt, his admiralty de- 
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cisions are especially able.* Green v. Briggs, 
1 Curtis 311, is one of his most important 
constitutional decisions on circuit.? 

A consideration of Judge Curtis’ contribu- 
tions to Federal jurisprudence would be in- 


complete without mention of his revision of 


the court’s reports. The then fifty-seven vol- 
umes of reports of the court’s decisions had 
been prepared by five different reporters with 
varying degrees of care and skill. Curtis re- 
vised and republished these judicial records 
in a series of twenty-two volumes. This re- 
duction was the result of his marvellously 
concise statement of the facts involved in 
each case, of the points actually presented to 
the court in the argument, and of the points 
actually decided by the court. Nothing 
more forcibly illustrates the legal cast of 
Judge Curtis’ mind than the fact that such 
an eminent lawyer, so deeply immersed in 
work, should, at his age, apply his mind to 
this laborious and exacting task. 

It was, however, his subsequent career at 
the bar that gave Curtis his preéminent posi- 
tion in the profession. During the seventeen 
years following his resignation from the 
bench he argued forty-seven cases in the Su- 
preme Court of the United States, eighty 
cases in the Supreme Court of Massachu- 
setts, and, besides conducting an extensive 
practice in the United States Circuit and Dis- 
trict courts and in other State courts, he 
prepared a volume of opinions as counsel 
which fill nearly one thousand closely-written 
folio pages. Many of these cases involved 
questions of great difficulty; and the remark- 
able acumen and thoroughness which in- 
variably characterized his examination of a 
subject must have been an invaluable aid to 
the courts in reaching a well-founded conclu- 
sion. His remarkable argument in defense 


* Hennessey v. The Versailles, 1 Curtis 353; The 
Young Mechanic, 2 74. 104; The Larch, 7. 427. 

? See, also, Fisher v. Boody,1 Curtis 206; Kellum v. 
Meerson, 2 76. 79; Taylor v. Morton, 76. 454, and his 
charges to juries on flogging in the Navy, 1 74. 509; on 
Neutrality, 2 7. 630 and on obstructing progress, 7d. 
627. 


of President Johnson is unquestionably his 
masterpiece as an advocate, and may justly 
be considered the climax of his professional 
life. When, as Benjambin F. Butler, his vig- 
orous antagonist, said, Curtis had finished 
his opening argument in this case, “nothing 
more was added, although much was said.” 

The variety and extent of Justice Camp 
bell’s early practice at the bar is illustrated 
by the reports of the Supreme Court of Ala- 
bama from the fifth Porter to the twenty- 
first Alabama. As a justice of the Supreme 
Court of the United States* he espoused the 
constitutional theories of the Chief Justice 
Taney. Although opposed to secession, he 
believed in the right of a State to secede, 
and at the outbreak of the Civil War he re- 
signed from the bench to participate in the 
Southern cause. He served throughout the 
war in a subordinate civil position, and upon 
the return of peace resumed the practice of 
his profession in New Orleans. There his 


| mastery of the civil law soon placed him 


at the head of the bar, and thenceforth until 
his death, in 1889, he was one of the ablest 
and most influential members of the bar of 
the Untied States Supreme Court. In the 
Slaughterhouse Cases, in New York v. 
Louisiana, and many other leading cases of 
his time, his very powerful arguments exer- 
cised a marked influence upon the court’s 
determinations. His great argument in 
New York v. Louisiana, 108 U. S. 76, in 
which he was opposed by David Dudley 
Field, was undoubtedly the crowning effort 


3 Some. of Justice Campbell’s notable opinions are 


| Beacon v. Robertson, 18 Howard 480; Philadelphia, e¢c. 


Railroad Company v. Quigley, 21 7. 202; White Water 
Valley Canal Company v. Vallete, 62 U. S. 414; Dodge 


| wv, Woolsey, 13 Howard 331; The Magnolia, 20 74. 296; 


| Howland v. Greenway, 63 U. S. 491; Carpenter v. State 


of Pennsylvania, 17 Howard 456; Garrison v. Memphis 
Insurance Company, 19 #4. 312; Taylor v. Carryl, 20 26. 
583 ; Anderson v. Bock, 15 2. 323; Kendall v. 
Creighton, 64 U. S. 90; Zabriskie v. Cleveland, e¢c. Rail- 
road Company, 64 74. 381; Benjamin v. Hillard, 64 26. 
149; Christ Church v. Philadelphia Company, 65 74. 
300; United States v. Nye, 62 74. 403; United States v 
Hann, Federal Cases, No. 15329. 











of his professional career. In his opinion in 
the Slaughterhouse Cases Justice Miller 
said, “The eminent and learned counsel who 
has twice argued the negative of this ques- 
tion has displayed a research into the history 
of monopolies in England and on the conti- 
nent of Europe only equalled by the elo- 
quence with which they were denounced.” 
Although Justice Clifford’s long service 
(1858-81) extended far into the next period 
of the court’s history, his strong political 
convictions belonged to the past. He was a 
typical specimen of the old school Demo- 
crat, tenacious of his opinions, and unyield- 
ing to the changes of public sentiment. He 
steadily opposed the Federal tendencies re- 
sulting from the successful suppression of 
the Rebellion. “Money is undoubtedly the 
sinews of war,” he said in his dissenting 
opinion in Knex v. Lee; “but the power to 
raise money to carry on war, under the Con- 
stitution, is not an implied power, and who- 
ever adopts that theory commits a great 
constitutional error.” Conservative to a 
fault, of somewhat aggressive judicial dig- 
nity, and without any brilliant qualities of 
mind, he was, nevertheless, a very able and 
efficient judge. He had good sense, clear 
judgment and a boundless capacity for work. 
It is questionable whether any other member 
of the court ever bore a larger share of the 
varied labors of the court than this con- 
scientious and hard-working judge. All the 
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special subjects of the court’s jurisdiction— 
admiralty, revenue law, patents, trade- 
marks, copyright—bear the impress of his 
indefatigable industry. In the consideration 
of these subjects he overcome to a large ex- 
tent the very conservative tendency of his 
mind, and successfully applied recognized 
principles of law to new conditions. The 
cases in the note below will give a fair idea 


of his work. * E 

* United States 7. Cruikshank, 92 U. S. 542; Tennes- 
see v. Davis, 100 76. 257; Buffington 7. Day, 11 Wallace 
113; Knox v. Lee, 12 26. 457; United States v. Reese, 92 
U. S. 214; Hobson v. Lord, 92 #6. 397; Pollard v7. Lyon, 
1 Otto 225; The Lottowanna, 21 Wallace 558; Waring 
v. Mayor, 8 Wallace 110; State Tonnage ‘Tax Case, 12 
76, 204; Hall v7. De Cuir, 5 Otto 485; Ward v. Maryland, 
12 Wallace 418; United States v. Hall, 8 Otto 343; 
Holyoke Company v. Lyon, 15 Wallace 500; The Bel- 
fast, 7 7+. 624; Insurance Company v. Gossler, 6 Otto 
645; McAndrews v. Thatcher, 3 Wallace 347: The Lot- 
towanna, 21 76. 558; The Comanche, 8 74. 448; Hobson 
v. Lord, 2 Otto 397; The Sunnyside, 1 76. 208; The 
Atlas, 3 7. 302; Dow v. Johnson, ro 76. 158; Powhatten 
v. Steamship Company, 24 Howard 247; Coleman v. 
Tennessee, 97 U. S. 509; Ford v. Surget, 7d. 594; Dela- 
ware Mutual Insurance Company v. Gossler, 96 76. 645; 
McLean 7. Fleming, 76. 245; Conrad 7. Waples, 74. 279; 
Phenix Insurance Company v. The Atlas, 93 76. 302; 
Riggs v7. Johnson County, 6 Wallace 166; Miner v. The 
Sunnyside, 9 U. S. 208; Hatch v. Oil Company, 100 74, 
124; The Star of Hope, 9 Wallace 103; The Kalorama, 
100 76. 124; The Lulu, 74. 192; The Maggie Hammond, 9 
7b. 435; Laramie Company v. Albany Company, 92 U. 
S. 307; Goodman v. Simonds, 20 Howard 343. 

And the following decisions on circuit: United States 
v. Holmes, 1 Clifford 98; Lawrence v. Dana, 4 Clifford 
7; United States v. Hartwell, 3 26. 221; Green v. Collins, 
3 #6. 494; James v. Lycoming Insurance Company, 74. 
272; Hearn v. New England Mutual Marine Insurance 
Company, 3 74. 318; Pendleton v. Kinsley, 3 76. 416; 
Parton v. Prang, 3 76. 537; Cunningham vz. Hall, 1 76. 43, 
Richardson v. Winsor, 3 76. 395; Union Sugar Refinery 
v. Matthiesson, 76. 639; Goodyear v. Beverly Rubber Co. 
1 76. 348; Calendar v. Came, 4 76. 393. 





A FIJIAN COURT DAY. 


By ANDREW T. SIBBALD. 


HE natives of Fiji are amenable to a 
criminal code known as the Native 
Regulations. These are administered by two 
courts,—the District Court, which sits 
monthly and is presided over by a native 
magistrate, and the Provincial Court, which 
assembles every three months before the 


English and native magistrates sitting to- 
gether. From the latter there is no appeal 
except by petition to the governor, and it 
has become the resort of all Fijians who are 
in trouble or consider themselves aggrieved. 
The District Court assembles at ten o'clock 
a. m., and has to inquire into several charges 
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before the Provincial Court can sit. The 
order is given to the native police sergeant to 
beat the Jali, and straightway two huge 
wooden drums boom out their summons to 
whomever it may concern. As the drum 
beats become more agitated and pressing, a 
long file of aged natives, clad in shirt and 
sulu of more or less irreproachable white 
is seen emerging from the grove of cocoanut 
palms which conceal the village. The gala 
dresses are not a little startling. Here is a 
dignified old gentleman arrayed in a second- 
hand tunic of a marine, in much the same 
plight as to buttons as its owner as to teeth; 
near by him stands a fine young village po- 
liceman, whose official gravity is not en- 
hanced by the swallow-tailed coat of a negro 
minstrel; while the background is taken up 
by a bevy of village maidens clad in gorgeous 
velvet pinafores. 

The court house, a native building car- 
peted with mats, is packed with natives sit- 
ting cross-legged, only a small place being 
reserved in front of the table for the accused 
and witnesses. The magistrate takes his 
seat, and his scribe, sitting on the floor at 
his side, prepares his writing materials to 
record the sentences. The dignity with which 
the old native magistrate adjusts his shirt 
collar and clears his throat is a little marred 
when he produces from his bosom what 
should have been a pair of pince-nez, seeing 
that it was secured by a string round his 
neck, but is in fact a jew’s-harp. With the 
soft notes of this instrument the man of law 
is wont to beguile the tedium of a long case. 
The first case is called. Reiterated calls for 
Samuela and Timothe produce two meek- 
faced youths of eighteen and nineteen, who 
Sitting tailor-fashion before the table, are 
charged with fowl stealing. They plead 
“Not guilty,” and the owner of the fowls, 
being sworn, deposes that, having been 
awakened at night by the voice of a favorite 
hen in angry remonstrance, he ran out of his 
house, and after a hot chase captured the 
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accused red-handed in two senses, for they 
were plucking his hen while still alive. Quite 
unmoved by this tragic tale, the native mag- 
istrate seems to listen only to the melan- 
choly notes of the jew’s-harp; but the witness 
is a chief and a man of influence withal, and a 
period of awed silence follows his accusation, 
broken only by the subdued twanging from 
the bench. But the native magistrate’s eyes 
are bright and piercing, and they have been 
fixed for some minutes on the wretched pris- 
oners. He has not yet opened his lips during 
the case, and as the jew’s-harp is not capable 
of much expression, it is with interest that 
we awaited the sentence. Suddenly the 
music ceases, the instrument is withdrawn 
from the mouth, the oracle is about to speak. 
Alas! he utters but two words, “Vula tolu” 
(three months), and there peals out a malig- 
nant, triumphant strain from the jew’s-harp. 
But the prosecutor starts up with a protest. 
One of the accused is his nephew, he ex- 
plains, and he only wished a light sentence 
to be imposed. Three months for one fowl 
is too severe; besides, if he has three months, 
he must go to the central gaol and not work 
out his sentence in his own district. Again 
there is silence, and the jew’s-harp has 
changed from triumph into thoughtful mel- 
ancholy. At length it is withdrawn, and the 
oracle speaks again: “Bogi tolu” (three days). 

The prisoners are pounced upon and 
dragged out by the hungry police, and after 
a few more cases the District Court is ad- 
journed to make way for the Provincial. The 
rural police, a fine body of men dressed in 
uniform, take up positions at the court house 
doors, and the English magistrate takes his 
seat beside his sable colleague at the table. 
A number of men of lighter color and differ- 
ent appearance are brought in and placed in 
a row before the table. These are the lead- 
ing men of the island of Nathula, who are 
charged with slandering their Buli (chief of 
district). They have, in fact, been ruined 
by a defective knowledge of arithmetic, as we 





so 








aaesaa 


A Fijian Court Day. 





learn from the story of the poor old Buli, 
whose pathetic and careworn face shows that 
he at least has not seen the humorous side of 
the situation. 

It appears that a sum of three hundred and 
fiity dollars, due to the natives as a refund 
on overpaid taxes, was given to the Buli for 
distribution among the various heads of fam- 
ilies. For this purpose he summoned a meet- 
ing, and the amount in small silver was 
turned out on the floor to be counted. Now 
the Fijians who counted the money made dif- 
ferent totals. They at once jumped to the 
conclusion that the Buli; who was by this 
time so bored with the whole thing that he 
was quite willing to forego his own share, 
had embezzled the money; but to make sus- 
picion certainty they started off in a canoe 
to the mainland to consult a wizard. This 
oracle, being presented with a whale’s tooth, 
intimated that if he heard the name of the 
defaulter who had embezzled the money his 
little finger, and perhaps other portions of 
his anatomy would tingle (kida). They ae- 
cordingly went through the names of all 
their fellow-villagers, naming the Buli last. 
On hearing this name the oracle, whose little 
finger had hitherto remained normal, regard- 


less of grammar, cried out, “That’s him!” | 


On their return to Nathula they triumphantly 
quoted the oracle as their authority for ac- 
cusing their Buli of embezzlement. The 
poor old gentleman, wounded in his ten- 
derest feelings, had but one resort. He knew 
he hadn’t stolen the money, because the 
money hadn’t been stolen at all; but who 
would believe his word against that of a wiz- 
ard, and was not arithmetic itself a super- 
natural science? There was but one way to 
re-establish his shattered reputation, and this 
he took. His canoe was made ready and he 
repaired to the mainland to consult a rival 
oracle named Na ive (the ivy tree). The little 
finger of this seer was positive of the Buli’s 
innocence, so that, fortified by the support of 
so weighty an authority, he no longer feared 


to meet his enemies face to face and even to 
prosecute them for slander. As the Buli was 
undoubtedly innocent, and had certainly been 
slandered, the delinquents are reminded that 
ever since the days of Delphi seers and ora- 
cles have met with a very limited success, and 
are sentenced to three months imprisonment: 

And now follows a real tragedy. The con- 
sideration enjoyed by the young Fijian is in 
proportion to the length and cut of his hair. 
Now these are dandies to the verge of fop- 
pishness. Two of them have hair frizzed out 
so as to make a halo four inches deep round 
the face, and bleached by lime until it is grad- 
uated from deep auburn to golden yellow at 
the points. Pounced on and dragged out of 
court by ruthless policemen, they are handed 
over to the tender mercies of a pitiless bar- 
ber, and in a few moments they are as crest- 
fallen and ridiculous as that cockatoo who 
was plucked by the monkey. The self- 
assurance of a Fijian is as dependent on the 
length of his hair as was the strength of 
Samson. 

But now there is a shrill call for Natombe, 
and a middle-aged man of rather remarkable 
appearance is brought before the table. He 
is a mountaineer, and is dressed in a rather 
dirty sulu of blue calico, secured round the 
waist by a few turns of native bark cloth. 
He is naked from the waist upward. The 
charge is practising witchcraft (drau ni kau), 
a crime which is punishable with twelve 
months imprisonment and forty lashes, for 
the Fijians are so persuaded that a bewitched 
person will die, that it is only necessary to 
tell a person he is bewitched to ensure his 
death within a few days from pure fright. 
The son of the late Buli of Bemana comes 
forward to prosecute. The substance of his 
evidence is as follows: His father, who was 
quite well on a certain Saturday, was taken 
ill on the Sunday, and expired in great agony 
on the Monday morning. The portion of 
his people to whom the accused belonged 
had complained more than once of the Buli’s 
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oppression, and desired his removal. It is 
the custom for a wizard who has compassed 
the death of a man to appear at the funeral 
with blackened face as a sign to his employ- 
he has earned his reward and ex- 
pects it. attended Buli Be- 
mana’s funeral with blackened face; more- 
over, an old woman of Bemana had dreamed 
that she had seen Natombe bewitching the 
Buli, and the little fingers of several Bemanas 
These last, the 


ers that 
The accused 


had itched unaccountably. 
witness considered were convincing proofs. 

The accused, in reply, stated that he was 
excessively grieved at the Buwii’s death, and 
that his face at the funeral was no blacker 
than usual. 
deposed that the accused was celebrated 
throughout the district for his skill in witch- 
craft, and that he boasted openly in days 
gone by that he had caused the death of a 
man who died suddenly. 

The belief in witchcraft among Fijians is so 
thorough, and the effects of a spell upon the 
itaagination of a bewitched person so fatal, 
that the English government has found it 
necessary to recognize the existence of the 


Several witnesses followed who 


practice by law. 
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After some cases of larceny have be: 
heard, the crier proclaims the court a 
journed for three months. The spectator 
troop out to spend the rest of the day 
gossiping about the delinquents and th« 
cases. The men who have been sentenc: 
are already at work weeding round the court 
house, subjects for the breathless interes! 
and pity of the bevy of girls who have just 
emerged from the court, and are exchanginy 
whispered comments upon the alteration in a 
good-looking man when his hair is cut off. 
The table is removed, and the room cleared 

Enter 
wooden 
root of 
general, 


of the paraphernalia of civilization. 
two men bearing a large carved 
bowl, a bucket of water, and a 
yagona. Conversation becomes 
witchcraft is discussed in all its branches, and 
compassion is expressed for the poor scep- 
tical white man; salukas (cigaretes rolled in 
the chewed 
masses of yagona root are thrown into the 
bowl, mixed with water, kneaded, strained 
and handed to each person according to his 


rank to drink; tongues are loosened, and the 


banana leaves) are lighted; 


meeting is drawn to a close. 
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The Editor will be glad to receive contributions | plied the attorney. “Thought it was down 
of articles of moderate length upon subjects | for tomorrow.” ; 
of interest to the profession; also anything “No, it was set for today, and the witnesses 
in the way of legal antiquities or curiosi- | 2°° here.” 
ties, facetie, anecdotes, etc. | Well, let s put it off until tomorrow; we 
| are not ready,” pleaded the lawyer. 

NOTES | “Can't do that,” ruled the Court. “We'll 
| take the State’s testimony today, and you can 
| put your witnesses on tomorrow.” 
| “But I don’t want to do that.” 

“Well, you'll have to do it.” 
“Bet you a dollar you don’t take the State’s 
testimony,” said the lawyer. 


| 

2 2 «ah Ski | “Guess we will if I say so.” 

A casE was being tried in which Skipper | ‘ es 3) 

Florence of Marblehead was a witness. He | Is the bet still good: . 

listened carefully to the evidence, and when | Yes; Pll take it. 

he was wanted on the witness stand and his And the Ca 

name was called, the skipper sat immovable. The witnesses for the State hae the case 

Again and yet again was “Mr. Florence” | 282inst Ada Hazlewood will rise and be 

called. and yet no response sworn,” ordered the Court. 

c ~~ = b : oc. CUT ; a S ‘ 
Judge Story, who was from Marblehead, No, gon, retorted the lawyer. “We 

arose aad abdvesss’ the cout: Waive examination and will go to the grand 


“Your Honor, Mr. Florence is present, | i"*Y- Give me the two dollars. 
and with vour permission I think I can make And the Court turned over the money. 
him understand.” 

The permission was accorded and Judge 
Story called out: “Skipper Flurry.” 

In a moment Florence was on his feet, 
with his “Aye, aye, sir.” 

Actually it was so long since he had heard 
his own name that he did not recognize it. 


JupGE (after heated discussion).—‘‘What 
do you suppose I’m on the bench for?” 

Counsel—* Ah, your Honor, you have the 
advantage of me there.” : 


—_ 


IN reconstruction days, just after the close 
of the Civil War, what is now the Fourteenth 
| Judicial Circuit in Tennessee was presided 

over by a judge—honest and conscientious, 
but of small mental calibre,—before whom a 
nurse girl was on trial, charged with the wil- 
ful and malicious murder of the baby whom 
she was expected to care for and protect. 

Justice F. E. Duncan of Des Moines, | The evidence seemed conclusive. The nurse 
Iowa, gained some experience and incident- | was ably represented, as was the State, whose 
ally lost one dollar to a prominent crimi- | attorney made a ringing, logical speech, ask- 
nal lawyer recently. The lawyer dropped | ing of the jury a verdict of murder in the 
into the justice court one day. first degree, which in the old Volunteer State 

“Are you ready to take up the Ada Hazle- | means the beginning of eternity from the 
wood case?” asked the Court. end of a rope. After the arguments of the 

“Didn’t know it was set for today,” re- | attorneys, the learned (?) judge arose and de- 
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livered to the jury a charge which was about 
like this: 

“Gentlemen of the jury, you cannot bring 
in a verdict of murder in the first degree, for 
the prisoner certainly would not have any 
malice towards a babe, and the prisoner, 
therefore, could not have killed the child 
with malice aforethought. Neither can you 
bring in a verdict for manslaughter, for it 
was not a man that was killed but a child, 
therefore it would be impossible for you to 
truthfully call it manslaughter. I recom- 
mend that you bring in a verdict of murder 
in the second degree.” 

Thus the verdict was rendered. The case 
went to the Supreme Court, and of course 
was reversed, and is to-day cited in one of 
Caldwell’s Tenneesee Reports. 

The same judge was once presiding over a 
civil case, and as the proceedings were a bit 
tiresome, he read throughout the addresses 
of counsel. When the arguments were fin- 
ished, and the judge’s attention was called to 
the fact, he dropped his paper, turned to the 
jury and said: 

“Now, 
speeches, and you can retire, consider the 
case and render your verdict.” 


you gentlemen have heard the 


THE following “Bill of Particulars” may 
be added to THE Green Bac’s collection 
of forms: 

State of Minnesota, ss. 
Court of Sociability, 
County of Hennepin, District of Unity. 
Hav, et al., Officers of the 
Hennepin County Bar Association, 
Plaintiffs. 


Eugene G. as 


US. 
John Doe, ct al., as Members of the Henne- 
pin County Bar Association, 
Defendants. 
BILL OF PALATETICKLERS. 
Minor Specifications. 


Irem I. 

Manhattan (One only) 
Item II. 

Cotuits Celery. (Half-shell) 
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Irem III. 
Tomato Soup, Whipped Cream (All in it) 
Radishes Olives 
Irem lV. 


Fried Fillet of Pike 
Potatoes Colbert 
ITEM V. 
Larded Tenderloin of Beef 
Fresh Mushrooms (Main cause of action) 
Browned Jersey Sweets, Asparagus Tips. 
Irem VI. 
St. Julien 
(May be stricken out on motion pro forma) 
Item VII. 
Punch Maraschino 
(A name, not a command) 


(Net gain) 


Irem VIII. 

Combination Salad (Dressed) 
Irem 1X. 

Neapolitan Ice Cream (All sundries herein) 


Cake Fruits (No dates) 
Cheese Wafers 
Mocha 
ITEM X. 


“Baccy” (Put this in your pipe and smoke it) 
Duly verified and served by Shattuck and 
Wood, Hotel Nicollet, February 21, 1903. 

The evidence being in, here follows: 
THE ARGUMENT. 
Presentation of Plaintiff's Case, 
Mr. Eugene G. Hay, Procurator Generale. 
For the Defense, 
Mr. Joseph W. Molyneaux. 
INCIDENTAL REMARKS. 
“Dies Nefasti,” 

Mr. Rome G. Brown, Amicus Curie. 
“Statute Reviling,’” By One of the Revilers. 
Hon. Daniel Fish. 

NISI PRIUS. 

(Subject to Review.) 

“The Reports,” (Not a statistical treatment.) 
Hon. C. B. Elliott. 

ON WRIT OF ERROR. 

“Ex Mero Mortu,” Per Curiam, 

‘Bills and Other Things,” 
Same Old Country, 
Same Old Ills, 
Same Old Statesmen, 
Same Old Bills. 
Hon. James D. Shearer. 
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JupcE—“You do not seem to realize the 
enormity of the charge against you.” 

Prisoner—“No, I ain’t got my lawyer’s 
bill yet, but I’m expectin’ the charge’ll be 
enormous, all right.” 


Mr. Cassipy surveyed the examining 
counsel with undisguised contempt, which in 
nowise disconcerted the lawyer. 

“And why, may I ask, did you not go to 
the help of the defendant, in the fight?” in- 
quired the lawyer. 

“For the r’ason,” said Mr. Cassidy, in a 
tone of blighting scorn, “that at that toime 
Oi had no means of knowing which o’ thim 
would be the defindant!” Youth's Companion. 


THE lord steward, the treasurer, the 
comptroller and the master of the household, 
say Tid Bits in speaking of the King’s house- 
hold, are the four dignitaries who preside in 
a judicial capacity at the board of green cloth 
and the court of the Marshalsea—two little 
known courts of large and varied jurisdic- 
tion. The court of green cloth not only in- 
cludes Buckingham Palace within its domin- 
ion, but the whole district within a radius of 
twelve miles, and at one time held the power 
of life and death over traitors and murder- 
ers. Now, alas, its function is chiefly to set- 
tle disputes on points of etiquette and pre- 
cedence, or arrange kitchen and other domes- 
tic differences. The court of the Marshalsea, 
to which many officials, including constables, 
are attached, has jurisdiction over all royal 
houses other than Buckingham Palace. 





In the sixteenth century the Scottish Par- 
liament appears to have given much consider- 
ation to the question of how best to deal 
with persons who sought by various means 
to enhance the price of commodities for their 
own advantage, for the statute-book contains 
quite a series of enactments on the subject. 
The leading Act is that of 1592, c. 150, which 
defines “forestalling’” as the buying up of 
commodities on their way to market or be- 
fore they are actually exposed for public sale, 
the making of any motion by word, writ, or 





message for raising prices, or the dissuading 
of anyone from carrying his goods to mar- 
ket. “Regrating” is defined as the buying of 
victuals at a market and reselling them at the 
same or any other market within four miles, 
or buying growing corn on the field. “En- 
grossing,” so far as it was a separate offence, 
appears to have consisted’ in the buying up 
of large quantities of provisions for the pur- 
pose of selling them again and thus enabling 
the “engrossers” to raise the price. Penal- 
tics of increasing severity, culminating in 
escheat of the offender’s whole moveable 
property on a third conviction, were imposed 
on persons committing these offences, but 
few, if any, convictions are recorded, and, 
although these primitive economic enact- 
ments have not been expressly repealed, they 
are now in desuetude.—The Law Journal. 


THERE are numerous instances of crim- 
inals being identified by their footprints, but 
a case at the Northumberland Assizes in 
which the identity of a burglar was proved 
chiefly by the marks of his teeth is probably 
unique in the annals of crime. A burglary 
had been committed in a general shop, and 
the only clue was that the criminal had left 
his boots behind and that the marks of his 
teeth remained in a piece of butter which he 
had bitten. A peculiarity in the shape of the 
boots caused suspicion to fall on an individ- 
ual who was promptly arrested, and a cast of 
his mouth was at once taken by a dentist 
with his consent. The dentist was able to 
point out in Court that the cast exactly fitted 
the marks in the butter, where every pecu- 
liarity of the prisoner’s teeth was reproduced, 
and he also stated that no two persons’ 
mouths were exactly alike. There was also 
identification of one of the boots by a shoe- 
maker as being one which he had repaired 
for the accused. Other evidence of any 
weight to connect him with the crime there 
was none; but the jury convicted him after 
a short deliberation, and there can be little 
doubt that his liking for butter was chief 
cause of his undoing.—The Law Journal. 
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THE following story, told by Lord Rus- 
sell of Killowen, is quoted by “E. M.” in The 
Law Times: 

I remember a case in which a very inno- 
cent remark of my own elicited the fact of a 
previous conviction. A prisoner was ad- 
dressing the jury very effectively on his own 
behalf, but he spoke in a low voice, and, not 
hearing some of his observations, I said: 
“What did you say? What was your last 
sentence?” “Six months, my Lord,” he re- 


plied. 
LITERARY NOTES. 


Tue two recently-published volumes of 
Essays Historical and Literary,’ by John 
Fiske, show admirably the charm and ver- 
satility of Dr. Fiske as historian, philosopher 
and literary critic. The first volume deals 
with scenes and characters in American his- 
tory, and the material in these nine essays— 
many of which were delivered as lectures— 
was intended to be embodied in a projected 
“History of the American People.” The 
chapters on “Thomas Hutchinson, the Last 
Royal Governor of Massachusetts,” and on 
“Thomas Jefferson, the Conservative Re- 
former,” are especially interesting. The sec- 
ond volume covers a wider range of sub- 
jects, as is indicated by the titles of its ten 
essays,—for example, “Old and New Ways 
of Treating History,” “John Milton,” 
‘“Koshchei, the Deathless,”’ and “Herbert 
Spencer’s Service to Religion.” It was at 
the conclusion of this last address, delivered 
at a banquet to Spencer in New York, in 
i882, that Spencer said: “Fiske, should you 
develop to the fullest the ideas you have ex- 
pressed here this evening, I should regard it 
as a fitting supplement to my life work.” 

The frontispiece of the first volume is an 
excellent photogravure of Dr. Fiske. 


Bishop Lawrence's short Life? of Roger 


?EssaAys HIsroRICAL AND LITERARY. By Fohn 
Fiske. 2 vols. Cloth. New York: The Macmillan 
Company. 1902. (422-+- 316 pp.) 

? ROGER Wo.Lcorr. By William Lawrence. With 
portrait. Boston and New York: Houghton, Mifflin 
and Company. 1902. Cloth $1 wet. (238 pp.) 
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Wolcott is a just and welcome tribute 
to the memory of Governor Wolcott and a 
fitting record of his public services. The re- 
spect and admiration which the character of 
Governor Wolcott aroused in those who, like 
his present biographer, were his personal 
friends, were shared very widely by the peo- 
ple of Massachusetts. And when the ability, 
the honesty, and, in many instances, the 
courage with which Roger Wolcott adminis- 
tered the affairs of the Commonwealth is re- 
called, regret is keen that the field in which 
his public duties were exercised was that of 
state, and not national, politics. 

The volume contains five portraits, one 
taken in childhood, one early in Roger Wol- 
cott’s college course, and the others in later 
life. 


As in a way, a supplement to The Con- 
queror, of which Alexander Hamilton was 
the hero, Mrs. Atherton has edited a small 
but well-chosen collection of Hamilton’s let- 
ters.’ Some of these are familiar, as, for ex- 
ample, his letter to Duane wherein he dis- 
cusses “the defects of our present system” 
of government, particularly “the fundamen- 
tal defect”—the “want of power in Con- 
and the letter to General Schuyler 
describing the misunderstanding between 
Washington and Hamilton, then an aide. 
Extremely interesting are those letters which 
relate Arnold’s treachery and the capture and 
execution of André. 

A number of letters to Hamilton are in- 
cluded in this volume; among them one from 
Colonel Fleury, begging for shoes for his 
bare-footed command, the postscript to 
which will bear quoting: 


gress, 





“N. B. As his Excellency could form a 
very advantageous idea of our being lucky 
in shoes by the appearance of the officers 
who dined today at headquarters, and were 
not quite without, | beg you would observe 
to him, if necessary, that each company had 
furnished a shoe for their dressing.” 

*A Few oF HAMILTON’s Lerrers. Including his 


description of the great West Indian hurricane of 1772. 


Edited by Gertrude Atherton. With portraits. Cloth; 
$1.50. New York: The Macmillan Company. 1903. 
xxi-+ 277 pp.) ; 
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NEW LAW BOOKS. 

/t is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


- 


SELECTION OF CASEs ON INSURANCE. By 
Eugene Wambaugh, LL. D., Professor of 
Law in Harvard University, Cambridge: 
The Harvard Law Review Publishing As- 
sociation. 1902. Cloth: $4.50 (xiv-+1197 
PP-) 

A lawyer with a brief to write begins by 
making an exhaustive study of the cases in 
which similar problems have been dealt with 
by the Courts. In so doing he is not seek- 
ing information, in the ordinary sense of that 
word. His primary endeavor is to bring be- 
fore his mind all the different combinations 
of circumstances which may give rise to 
problems related to his own. This he accom- 
plishes not only by noting the facts of de- 
cided cases, but also by imagining variations 
from them. His next effort is to determine 
with accuracy the exact decision reached by 
the courts in that fraction of possible cases 
which have actually come before them. Fi- 
nally, he is interested in detecting by analy- 
sis the considerations which have controlled 
the judges in the selection of one solution of 
these problems rather than another. It may 
happen that the several considerations which 
his analysis detects have presented them- 
selves to different judges with unequal force. 
The result is a “conflict of authority.” In 
that event his problem is to vindicate those 
considerations, which, if applied to his case, 
would result in a decision favorable to his 
client. .If the authorities are uniform, his is 
either the easy task of urging a perpetuation 
of the existing judicial policy or the difficult 
task of recommending the substitution of a 
new one. His interest in the observations of 
individual judges is always subordinate. In 
such observations he merely finds either ad- 
ditional difficulty or additional help. 

The writer of a text-book has before him 
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the same task as the writer of a brief. If he 
is so constituted that he can summon to his 
task that combination of thoroughness and 
alertness to which necessity spurs the brief- 
writer, his book is likely to be a good one. 
If he departs from the method of investiga- 
tion just outlined he will produce the kind of 
result which has brought modern text-books 
into contempt. 

The compiler of a good case book must 
take every step which has been indicated as 
essential in the preparation of a worthy brief 
or of a useful text-book—except, indeed, the 
publication of a statement of the results of 
his analysis. The word “publication” is used 
advisedly: because the compiler must neces- 
sarily indicate in permanent form for private 
use the conclusions to which his study has led 
him; so that every such compiler is already 
the author of a text-book that is ready to be 
clothed with literary form. 

An examination of the work under review 
will satisfy the student of insurance law that 
Professor Wambaugh is the compiler of a 
good case book and is, therefore, the author 
of an unpublished text-book. This point is 
insisted upon because it is not uncommon to 
hear from members of the bar suggestions 
to the effect that the preparation of a case 
book is an easy matter: you merely select 
the cases and tell the publisher to have the 
selected cases printed. Obviously the whole 
question turns upon the meaning attached to 
the word “select.” If the selection is the re- 
sult of laborious scientific investigation, the 
suggestion is not objectionable. If the selec- 
tion is made hastily and at random, then the 
suggestion is applicable to many of the pub- 
lished case books, but not to the one under 
consideration. 

In this volume of nearly twelve hundred 
clearly-printed pages there are set forth be- 
tween five and six hundred cases. Most of 

| these are reported in full—at least so far as 
any question of insurance law is involved. A 
relatively small number are summarized in 
careful notes. In addition to the number 
stated, the notes contain the citation of a 
| large number of cases referred to as in har- 
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mony or in conflict with a reprinted case, or | the validity of the contract, Concealment 


as furnishing a useful basis of comparison 
with it. In connection with every reported 
case, in addition to the citations, appears « 
statement of its date and of the court which 
decided it. The student is also furnished 
with the text of such important statutes as 
43 Eliz. c. 12 (creating the Court of Insur- 
ance Commissioners) p. 1; 14 Geo. III c. 48 
(the Gambling Act), p. 8; and 19 Geo. II c. 
37 Secs. 1-3 (the Act forbidding marine in- 
surances without interest) p.6. The appendix 
contains forms of policies in common use in 
the United States. The book is provided 
with a satisfactory index. 

Professor Wambaugh, in his preface, gives 
four cautions to the student of insurance law 
which may be summarized here because they 
throw light upon the arrangement of the 
work. First, he warns us that insurance is 
not a mere application of contracts and 
agency, but “a separate subject having pecu- 
liar doctrines of its own.”” Then he reminds 
us that marine, fire and life insurance are not 
separate sciences, but are “the application of 
one science and that consequently it is im- 
possible to understand one of these branches 
without the other.” This is important in 
view of the attempt so often made to deal 
with insurance law in fragments. A notable 
instance of such an attempt is Biddle on In- 
surance, which professes to be a treatise on 
“Non-marine Insurance.’ In the third place, 
Professor Wambaugh observes that in insur- 
ance cases “judges have been prone to use 
inartistic and inaccurate language” so that 
the importance of ascertaining the exact 
facts in each reported case approaches its 
maximum. Finally, he calls attention to the 
fact that the solution of many questions pre- 
sented in the reported cases and in daily 
practice may depend “not upon general prin- 
ciples, but upon the special words of the 
policy.” . 

The cases from which the student is to 
construct a system of insurance law are 
grouped in twelve chapters. After the intro- 
duction, the topics group themselves in order 
as follows: Insurable interest as affecting 
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Representation, Warranty, Other Causes o 

Invalidity, The Peril, The Amount of Reco, 

ery, Subrogation, Conditions Applicable afte 

Loss, Waiver and Estoppel, Assignees an 

Beneficiaries. It is interesting to note thai 
Professor Wambaugh departs from the tra 
ditional classification when he places Devia- 
tion, Unseaworthiness and Illegality under 
the head of “Other Causes of Invalidity” in- 
stead of among the warranties. It may be 
surmised that he prefers to use the term 
“warranty” as applicable only to matter of 
actual agreement between the parties and 
not to those requirements of customary law 
which operate independently of all agree 
ment. The selection of cases under “The 
Amount of Recovery” is especially satisfac 
tory. Read in connection with the chapter 
on Insurable Interest they suggest the con- 
clusion that the principle of indemnity is the 
true basis of all insurance, as well in the case 
of insurance upon another’s life, as in case 
of fire and marine insurance. In this connec 
tion it may be remarked that probably the 
most difficult and also the most interesting 
portion of the subject is that which is con 
sidered under the heading “Insurable Inter- 
est as Affecting the Validity of the Con- 
tract.” Under this caption there are two sub- 
divisions, “Why an Interest Is Requisite” 
and “Satisfying the Requirements of an In- 
terest.” This last sub-division is again sub- 
divided to correspond with the distinctions 
between marine, fire and life insurance cases. 
The selection of cases in this chapter shows 
close study of the authorities in all the dif- 
ferent jurisdictions. The decisions are so 
arranged that their facts present successive 
variations of the fundamental problem and 
the student is thus furnished with material 
for a mental exercise which it will be neces- 
sary for him to repeat in practice whenever 
he has a brief to write. What clearer jus- 
tification can there be of this method of 
studying law than the consideration that the 
student trained in it is doing day by day the 
counterpart of that which he will be called 
upon to do in his practice every time he has 





di 


in 





as 


he 
led 


1as 








YIIM 


an opinion to write or an argument to pre- 
pare? 

For class room work, for private study, 
for ready reference in practice, Professor 
Wambaugh’s case book may be recom- 
mended as the product of careful investiga- 
tion, clear analysis and discriminating selec- 
tion. 





A TREATISE ON THE POWER OF TAXATION, 
STATE AND FEDERAL. By Frederick N. 
Judson, St. Louis: The F. H. Thomas Law 
Book Company. 1903. (xxiiit868 pp.) 
The title page does not indicate fully the 

unique and important place filled by this 

book. This is in truth a treatise upon con- 
stitutional law as to the special subject of 
taxation, and the field covered is shown by 
the following list of topics: Limitations upon 

State Taxation Growing out of the Reia- 

tions of the State and Federal Government, 

Contracts of Exemption from Taxation, 

Regulation of Commerce, The Taxation of 

Steamboats and Vessels, Taxation of Inter- 

state Commerce, Valuation of Interstate 

Properties for Taxation, Taxation of Na- 

tional Banks, The Fourteenth Amendment, 

Due Process of Law in Tax Procedure, Due 

Process of Law and the Public Purpose of 

Taxation, Due Process of Law in Special 

Assessments for Local Improvements, Due 

Process of Law and the Jurisdiction of the 

States, Equal Protection of the Laws, both 

in General and Particularly as to the Val- 

uation of Property, Taxing Power of Con- 

gress, and the Enforcement of Federal Limi- 

tations upon the Taxing Power. There is 

an appendix containing the whole of the 

Constitution of the United States, and such 

parts of the State Constitutions as deal with 

taxation. The book deserves praise for ori- 
ginality, clearness, accuracy and utility. 


THE PRINCIPLES 
Smith. Third 


A PractTicaL EXPOSITION OF 
or Equity. By H. Arthur 
edition. London: 
Stevens and Sons. 1902. (Ixvi+892 pp.) 
The chief feature of this work is that it is 

distinctly practical. It does not give prom- 

inence to the history of the subject. It states 
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the law as it is, using the most recent cases, 
though not ignoring such old cases as are 
still useful. The work is a favorite in Eng- 
land, and, as the statutory fusion of law and 
equity in that country does not differ ma- 
terially from the fusion that has taken place 
in the greater part of the United States, its 
sphere of influence might well be widened. 
It is not to be confused with an older work 
—the Manual of Equity by J. W. Smith. 


THE ORIGIN AND, GROWTH OF THE INTER- 
NATIONAL System. By Hannis Taylor. Re- 
printed from the Proceedings of the United 
States Naval Institute. Whole No. 104. 
This address was delivered before the Na- 

val War College, Newport, R. I., in August, 

1902. Within the narrow limits of a dozen 

or fifteen pages Professor Taylor has sum- 

marized—it was impossible to do more—“the 
process of growth through which the system 
of rules regulating the relations of the states 
composing [the family of nations] came into 
existence.” Of most immediate interest, 
perhaps, is his reference to the Monroe Doc- 
trine, which (he says), “From the hand of 

President Cleveland . . . first received com- 

plete and scientific definition; and when the 

Government of Great Britain justly and wise- 

ly conceded the right of arbitration then as- 

serted by the United States, solely by virtue 
of its primacy or overlordship, a final settle- 
ment was made of the place of this Republic 
in the family of nations, and the foundations 
laid for that close moral alliance since de- 
veloped between the two board divisions of 

English-speaking peoples. If the Monroe 

Doctrine, as thus expounded, is not already 

a part of the international law of the world, 

it is rapidly tending in that direction.” 


JOURNAL OF THE SOCIETY OF COMPARATIVE 
LeGisLaTION. Edited by John Macdonnell, 
C. B., LL. D., and Edward Manson. New 
Series. 1902. No. 2. London: John Mur- 
ray. 1902. (393 pp.) 

The current issue of the Journal contains 
two short articles of especial interest to 
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American lawyers: one, on the “United 
States Uniform Laws Commission,” by M. 
D. Chalmers, C.S.J., Parliamentary Coun- 
sel to the Treasury (England); the other, 
“Notes on a Proposed General Treaty of Ar- 
bitration,’ by Montague Crackanthorpe, 
Kk. C., in which are discussed certain pro- 
visions of the Paunceforte-Olney Treaty of 
1897 (which failed for want of ratification 
by the Senate which treaty it has been pro- 
posed during the last two years to take as the 
basis of a treaty between Great Britain and 
France. Two other good papers are those 
by G. G. Phillimore, entitled, ‘““What Is a 
State of War in Law?” and by'S. Leslie 
Thornton, Resident Magistrate in Jamaica, 
on “Predial Larceny” (i.e. “larceny of 
things attached to the land or a farm”), 
which is a prevailing vice in that colony, and 
the growth of which the over-severity of the 
law has failed to check. 

The “Review of Legislation, 1901,” which 
fills the last half of this number, is com- 
piled with the usual care and completeness. 
As usual, too, the “Review” presents certain 
entertaining bits of legal lore, as, for exam- 
ple, the account of the two murder societies 
in Sierra Leone, the Human Leopard So- 
ciety and the Alligator Society. The “plant” 
used by these societies consists of leopard or 
alligator skins “made so as to make a man 
wearing the same resemble one of those ani- 
mals;” a “knife with two or more prongs, 
commonly known as a ‘leopard knife,’ or an 
‘alligator knife’;’ and “borfima,” a native 
medicine, which is “apparently harmless in 
itself until anointed with human fat, when it 
becomes an all-powerful fetish. Of course, 
to obtain human fat, people must be killed, 
and to procure victims the notorious Hu- 
man Leopard Society was formed.” Soine of 
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The Green Bag. 





en 
the Acts noted in R. Newton Crane’s excel 
lent summary of our State legislation, for 
1g01, are possibly not familiar to many 
American lawyers; for instance, the Missour: 
statute which provides that nine out of a jury 
of twelve may render a verdict in a civil case, 
and the Wyoming statute under which a 
summons, writ or order in civil actions may 
be transmitted by telegraph or telephone. 





REPORT OF THE TWENTY-FIFTH ANNUAL MEE1 
ING OF THE AMERICAN BaR_ ASSOCIATION. 
Philadelphia. 1902. Cloth. (870 pp.) 

In this twenty-fifth volume of the proceed 
ings of the American Bar Association, as in 
each of its predecessors, are printed several 
papers of permanent value. Besides the ad 
dress of the President, U. M. Rose, Esq., the 
Report contains the annual address by Hon. 
John G. Carlisle, on “The Power of the 
United States to Acquire and Govern Terri- 
tory,” papers by M. D. Chalmers, Esq., Par- 
liamentary Counsel to the Treasury (Eng- 
land), on “Codification of Mercantile Law,” 
by Amasa M. Eaton, Esq., on “The Origin 
of Municipal Incorporation in England and 
in the United States,” and by Emlin McClain, 
Esq., on “The Evolution of the Judicial 
Opinion,” and the shorter addresses and 
papers delivered or read before the Sections 
of Legal Education and of Patent, Trade- 
Mark and Copyright Law, and at the second 
annual meeting of the Association of Ameri- 
can Law Schools. The more important com- 
mittee reports are those of the Committee 
on the Classification of the Law, and of the 
Committee on Commercial Law. 

The next meeting of the Association—the 
tewnty-sixth—will be held at Hot Springs, 
Virginia, August 26, 27 and 28, of this 
year. 
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